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SATURDAY. M A # K C II 3 0.,* 1 *+2 . . 


<& o b t x n m e n t of $ t u g a l . 

• • 

Abstract of the Proceedings of the Legislative Council of the Lieutenant- Govern >r 
of Bengal otsewiled uwler the jsravinont of the Indian Council) Acte, 

1861, 1808 and 1900. . . • 


This C<»ifticil met in th* Durlmr Hall at Belvedere <>n Thursday, the 21nt 
March 1912, at 11 a.m. 

$lr t etn t: • 

# 

The Hon Die oik tk^krick William Dukk, lk m cs.l, Lieutenant- 
Governor of Ben#*!, Hub. pro tem. } prthvHnp. 

The Hon’ble Mr. F. A. Slack*;, c.a.i., VicePreiuteftt, 

The Hon’ble Raja Kieosi Lal Goswami. 

The Hon’ble Mr. R. T. Grkfr, ofg . 

The Hon’ble Mb. D. J. Macphebnoh, c.i.e. 

• • 

The Hon’ble Mb. E. W. Colun. 

The Hon’ble Mb. €. J. 8tbvemfon*Moobr, c.v.o^ 

The Hon’ble Mb. I?. P. Chapman. 

The Hon’bjp Mb. B K. Fibmmobb. 

The Hon’ble Ar. J. H. Kebb, 0 . 1.1 
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. Tlyj Hon’ble Mk. H. L. Stephen^*. 
The Hon’ble Mb T. Butler. 
.The*Hon’ble Mb. S. L. Maddox. c.s*.j. 


The Hon’ble Mb. 0. W. KtfcHLKB*/c.l.E.* 

• • 

Thb Hon’ble Mr. L F. Morshkad. 

* 

The Hon’ble Sib Frederick D>ch Halmday, Kt., ji.t.O., O.EE. 

The Hon’ble Mr. J. Gf. Gumming, ci e. 

• # 

The Hon’ble Mk. 0. H. Bompas. * 

The Hon’ble fitt. 0. K. A. W. Oidham. 

. • 

The Hon’ble Mr. H. McPherson. f 

The H on’ble Babo Janaki Nath Bosk. • 

• • # » 

The Hort’blo Maharaja Bahadur Sir Pkodyot Kumar Tagokk, Kt. 

The Hon’ble Sir Frederick George Dumayne, Kt. 
f rhe Hon’ble Kumar Shko Nandan Prasad Singh. 

The Hon’ble Babu Bhupendka Nath Bahu. • 

The Hon’ble IUi Sitanath Ray Bahadur. 

The Hon’hle Lr.-Goi.. G. Grant Gordon, c.i.k. 

The Hon’ble Sir Hu at Chand Mastah, k.c.b.i., k.c,i.e., i.o.m., Mahttraja- 
dhiraja Bahadur of Burdwan. 

The Hon’ble Babu Kirtanand Sinha. 

The Hon’ble Raja Rajendra Nabavan Bhanja Deo. 

« 

The Hon’ble Babu Deba Prasad Sarbadhikari. 

t 

The Hon’ble Mr. J. G. Apcak. 

The Hon’ble Mr. Nvhman.McLkod. 
tW Hon’ble Mr. F. *H. Stewart, c.i.k. 

The Hon’ble Mb. Goi.am Hosbein Cabsim A riff. 

The Hon’ble Mr. Saiyid Wabi Ahmad. 

The Hon’ble MXui.vi Saiyid Muhammad Fakhh-ud-din. 

The Hon’ble Babu Hbishikebh Laha. 

The Hon’ble Maulvi Saiyid Zahir-ud-din. 

The Hon’ble Mr. D. J. Reid. . • 

The Hon’ble Rai Shko ShaHkar Sahat Bahadur. 

A 

The Hon’ble Mr. Madjiu Sudan Dab, c.i.r. 

« . • 

The Hon’ble Rai Baikuntha Nath Seh Bahadur. 

The lion’blo Khan* Bahadur Marlti Sartaraz Husain Chan. 

The Hon’ble Baku Bkaj Kibhor Prasad. 
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TfiE ORISSA riSJiANCY BILL, 1912. 

, Claim IS A. 

• • 

The Hon’bie Mb. McPhkbson said : — • 

€i Sir, I moved yesterday that clause 13 A be accented by the Council as 
amended in item No % 1 A in the separate list laid on the table. Yesterday 
my object was not to rule out all the amendments which now appear in 
annezure A under tbe head clause 18 A. *1 haee ascertained that the only 
amendments • now standing under clause 13 which Hon’bie Members 
desire to press are those numbered 28, 32 and 36 wiiieh stand in the name 
of the Hon’bie Rai Sheo 'Shankar Sahay l&hsdur. I think it would be 
convenient if the Hon’bie Member first ot all proposed thqse amendments amf 
after they have been considered, then my proposal contained in item 1 A catt 
be put to the Council. If any of tile amendments propoeed*by the Hon’bie 
Member are aocepteS by the Council, necessary modifications can l>e made 
in clause 13 A which 1 -h#ve proposed in item 1 A. The amendments are 
equally applicable to that amended clause and to clause 13 A as.it came from 
the Select Committee. It practically Queans (fiat we shall consider the new 
clause 13 A as i# it came in that form from the 8elect Committee.” 

Tho following motions were, by leave of the President, wfthdrawn:— 

26. The Hon’ble Rai Sheo Shankar Sahay Ibfhadu^To move that tho 

words “ inheiitnnce or succession ” he substituted for the 
• word “ transfer” and tho words “ heij or successor” he sul* 
stituted for the • word “ 4 transferee ” wherever they occur in 
clause 18 A (J' f (2) and (5). 

27. The»non'blc Rai Sheo Shankbr Sahay Bahadur to move that the 

words “inheritance of or succession to ” he substituted for "the 
words “every tiansfer of ’Mn line 1 of clause 13 A (7). 

28. The Hon’bie Rai Sheo Shankar Sahay B&ha^ur moved that the 
word “heritable” be inserted befdre the word# • 44 tenure ” in line 1 of 
clause 13 A 

He said : — 

My grouncl is that the 'clause as it stands in the Bill us re-drafted by 
the Select Committee makes all tenures of every kind and description heritable* 
This is very uujust. Let me tnke ^concrete case. Suppose that the Maharaja* 
dhiraja Bahadur of liurd wan gave a lease to ais old servant of his, or to a 
relation or to a friend for life, on a certain jama } oil thirl distinct uiidcrst#ii{jUug 
that the grant will only be for life and that it will ceaso to exist on the death of 
the grahtee and the tenure Will reyert to the Maharaja’s estate after the death 
of the grantee. This is not a suppositious case, because we know that there 
are leases of this kind. I know that in the Banaili'Raj there are sothe 
instances of these leases and there is nothing improper in granting n lease of 
that kind. Npw, I will assume that the Maharajadhiraja»of nuidwan has 
granted this lease for life, and 1 would ask Your Honour and Members of this 
Council to apply the law as laid down in this clause to a lease of that kind. 
The Council will find that the clause reads thus: — “In the case 5f every 
transfer of a tenure or portion of a tenure by succession the landlord shall bo 
required to recognize the transfer provided that the transferee shtftl pay him a 
fee amounting to Rs. 2, excepting Hi the case of a bojiaftidar when tho fee 
shall be Ke. 1.” So that, although there is that lease on that clear and 
distinct understanding that it shall revert to the Maharaja's estate after the* 
death of the grantee, thq landlord, that is, the Maharaja m this instance, shall 
be required, in other words lie will be bound to recognize the tAnsfer 
provided that the requisite sum of Rs. 2 is paid. Then the section runs 
thus : — u it in any such case the landlord refuses *to accept the requisite fee 
the transferee or his successor in interest may deposit *uch fee with the 
Collector and at the same time apply tor registration of the transfer. 
The Collector shall thereupon cause the fee to be delivered to the landlord in 
the prescribed manner and shall, by an order in writing, declare that the 
transfer has been duly registered. 



THE CALCUTTA GAZETTE EXTRAORDINARY, liARCae30; 1912. 


If an application for the regls&ftion of the transfer of a tenure or 
portion thereof undej sub-section (I) is not made within a period of six months 
from the date of the transfer, and if the # registration fee authorized by the 
said sub-section is not. deposited # along with the application, the transferee 
or flip successor in interest shall not be d^title4 to recover at any time after 
the expiry of the said period by suit or other proceedings any rent which may 
become dire to him as the owner of such tenure or porflon between the date 
» oCthe transfer and the date of th^application for registration.” 

® I submit that under this*c4ause the Maharaja may break his <head against 
a stone wall, but he # will not be able to turn out the heir of the person to 
whom he made the grant on the* distinct understanding that it was only for 
life and will revert to the Maharaja’ $ estate* after # the death of the grantee, 
lie has got no renfedy provided for in this clause. You do not provide even 
that he can go fo the Collector and tell hkn, “ well this is not a heritable tenure, 
this was given for life and his heir has no right whatetes to be recognized 
by me.” You do not even give the Collector jurisdiction ; you Btop there. 
Under the language of this clause, I doubt very much whether the Maharaja 
will be able to bring a suit in# the Ci9il«Court. So the tylaharaja is debarred 
• for ever from turning out a person |vho has no right to be there# I submit that 
this is a very preposterous proposition of law. If j ou had as you proposed in 
the Statement of itt)ject% and Reasons, followed the Chota Nagpur Tenancy 
Act, you would have proceeded on safer grounds. Section 11 of the Chota 
Nagpur Tenancy Act provides : — 

“Wben'auy tenure or poitiou thereof is transferred by luoreision, inheritance, sale, 
•gift or exchange, the transfeiee or hie euootasor in title shall cause the transfer to be 
legistereil in the oftioe of the landlord to whom the rent of the tenute or portion is 
payfble,” etc , etc. • 

I need not read the whole section. Sub clause 5, however, is important. 
It reads thus : — 

“ Nothing in tlys section shall — 

(i) validate a transfer of any tenure or portion thereof which by the 
terms upon which it is held, or by any law or local custom, is 
not transferable ; or 

(uj affect the right of the landlord to resume a resumable tenure.” 

This clause in the Chota Nagpur Tenancy Act if adopted here would have 
covered, all the objections which I have raise t with regard to the absence of 
the word “ heritable” in section 13 A /). * . 

In any case, 1 beg jo submit that if you add the Word heritable ” before 
“ tenuis, ” that will remove all the objections which t have pointed out. 


The Hon'ble Mr Dah said : — • 

, “ Tbo amendment proixjsed really comes to this, at least the form in which 

it has been pul by the Hon ble Member reully <jomes to this, that this clause, as 
it stands, removes all distinction between heritable and returnable tenures 
There are certainly heritable tenures and resumable tenures, hnd I do not 
think that it can possibly be the intention of the Hon’ble Member in charge 
to remove that distinction, anti make returnable tenures heritable tenures. 
But then we have to take into consideration by whom this Act is to be 
administered and what the wording o'f the Act is. The Collector, after giving 
notibe to the landlord to appearand heard, shall decide whether the 
applicant is the successor or not. And “ successor ” means a person who 
succeeds by testamentary or intestate succession, and the Collector has to 
decide whether simply he is the successor under the Act, or rather the clause 
as it Stands. It does not authorize the Collector to go intq the question 
whether the property does descend to the successor or not. The Collector 
sipplv decides whether the person is the successor or not. The Collector 
would think he is the successor, because iu regard to some other property ho is 
so. For instance, he has inherited -his holdings and he has j inherited his house. 
And as this Act has to be administered by Deputy Collectors, too^ they 
might think, well he is the successor with regard to othe* properties ; why 
should he not be successor in regard to this property as well 1 think the 
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Bon’ble Member in charge of the Bill will agree with me that the* wording 
as, it stands is liable to be mistaken ia*tliat way, or rather misinterpreted in 
libat way. Then* of course, neither this clause nor any amount of legislation 
done here can possibly remove the difference between returnable tenures and* 
heritable tenures. But there we disajtfree with the Hon’ble Member in charge : 
he says, why use unnecessary words :*wor?ls do not cpst us much, neither does 
the printing, but it is much better to remove doubts.” 

• • 

The Hou’ble Me. McPherson said:— 

“ Sir, I oppose this proposal bocause \ thijtk it is wholly unnecessary. 

I do not know personally of the existence of any «tenuros in Orissa that are 
not heritable. But I understand that the Hqp’ble Member wishes to make a 
reservation in favour of temporary tenures that are only fora lifetime. Up 
is thinking perhaps in particular of i)ara • tenuros, which t^ay not be heritable. 
The section as it stands will not qpply to it, for if it be no$ heritable, then* 
ean be no transfer bji successk>n, and the Collector will be unable to find that 
the applicant is the transfe^pe by succession. If the thing is not transferable, 
there can be no transfer. * * 

“I also oppose the addition becqu«| it wa| not deemed ifboessary by the 
Orissa Members when we discussed this clause, and 1 think they are the bost^ 
judges of what is suited to their case. They have accepted the clause • ns 
re-drafted and that is sufficient guarantee that this additiq^is not required. 

44 Another objection is that if you put in a word like that, it merely tempt.” 
parties to* raise the issue of heritability in every case. We do not want to 
encourage unnecessary litigation by suggesting to thfl parties thaUthis question 
should be raised in every cose. I think on tho whole it would bo better tp 
leave the word out.” 

The Hon’ble Mk. Maddox said : — 

I agree with the Hon’ble Mr. AfpPharson, Sir, that it is unnecessary 
to include the words as proposed It seems to me thht the section does not 
apply to tenures of the kind that* the Hon’bU* Mover of the amendment 
has suggested. If e ise* relating to such tenures do come l>efore the Courts 
at all, it will be argued either that fliore is no succession, the tenure having 
been granted for life, or that there cannot be any succession in tenures granted 
for life. I therefore agree with the^Ion’ble Air. AlcPhersoti in opposing tho 
amendment.” 


The Hon’bltf Rai Shko Shanka* Sabat Bahadub said . 

u I have only to draw the attention of theVon’hJi Member to the wording 
of the clause which runs thus: — 4 In the case of every transfer of anonure 
or apportion of a tenure by succession.’ It does not make any reservation 
with regard to any kind of tenure : it makes tenures of every kind and 
description transferable. The Hon’ble Member in chaise of the Bill says, that 
if it *im not heritable then irr that case this clause does not apply. How does 
be say this? # Transfer by succession in this sedlicn means inheritance. 80 
that whenever a tenure is herited by a legal heir, whether it is heritable or 
not, this section will apply. That is ray objection. I would like some law 
officers of the Crown to interpret this. Of course if it does not include tenures 
of the kind which I have enumerated I have nothing to say, and I would 
not press this amendment.” . 

The Hon’ble Mb. Chapman said 

U I agree with the Hon’ble Mr. McPherson and the Uon’ble Mr. Aladdox 
that it is undesirable to put unnecessary words into the clause. The clause* 
obviously does not reqtSre it, and it is therefore quite unnecessary {o retain 
the words. And experience will bear out that any unnecessary words in a 
clause are apt to be misused.” 


The Hon’ble M*^ Apcar said , 
“Sir, may I ask this question. Will ...v, 
affect any of the narties concerned ?” 


nwtM f/i vj uuivmi l J 
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Thfe President said : — • 

“The Hon’ble Mr. Chapman baa just pointed out that unnecessary words 
ary gonenjly prejudicial.” 

* # The motion was then put and lost. ♦ 

• 

(The following were, by leave of tl*» President, withdrawn : — 

29. The Hon’ble Maulvi Saivicf Muhammad* Fakhr-ud-din to move that 
the words “ a portion of a tenure” in lints 1 and 2 of clause 

’ 1*5 A (1) be omitted.* 

• , • 

80. The Hon’ble Rai Sheo Shankar Sahay Bahadur to move that the 

• words “d>y succetynon” in line 2 of clause 13 A(J) be omitted. 

31. The Hou’ble Mr. M. S. Das t<J move, that the words “ be required 
to ” ia line 2 of clause T 3 A (1) be omitted. 

82. Tin* TBon’ble Rai Shgo Shantar Sah§y Bahtglur moved that the 
words “or his successor in interest” in line 2 of [clause KA(^) be omitted. 

He said 

■ t f • , 

, “This clause deals with inheritance, but if we introduce these words 
‘Successor in interest’ it will apply not only to cases of inheritance, but also 
to cases of transfej^by thu heirs. Successor in interest is a very wide term : 
it does not* mean only a person who succeeds by right of inheritance, but it 
also means a person who succeeds by, say, a right of gift, and apparently that 
hi not the gbjoct of the J-Ion’ble Member in charge. The Hon’ble Member in 
charge of the Bill deals with inheritance in this clause, and with regard to 
'transfer he has got another clause 13 C.” 

• 

The Hon’ble Mb. 11. McPherson said : — 

“ The apprehension of the Hon’ble Member is that the words ‘successor in 
interest’ may he interjected as covering successor m interest by sale, or 
exchange or gift. There fAj/is not m my opinion anv danger of this, because 
the Collector is to be satisfied that the applicant i< the successor, that is, the 
successor by inheritance. The object 'of adding the words ‘successor in 
interest’ was to provide for a case in which there may have been more than one 
transfer by succession before the application for registration is made. A man 
may die and be succeeded by his son, and before the son has registered, he also 
may die and be succeeded by bis son. 1 have, however, thought r of endeavour- 
ing to meet the wishes of the^Hon’ble Member by considering whether it would 
not be better to droj\ the avoids ‘ in interest ’ after the word ‘successor’, 
and tfse dimply the word«‘ successor’. 1 have put the point to the Hon’ble the 
Legal Remembrancer, and he suggests that instead of the words ‘successor in 
interest’ we may make the point more clear by using the word ‘heir.’ 
Are you willing to acoept this aherantive ?” 

* • 

Thu Hom’bi.r iUi Sheo ShInkak Sahat Bahadur said 

• « 

“Yes. 1 will move that instead of the words ‘his successor in interest r 
the words ‘his heir’ be substituted/’ 

The nfiotion was then put in the amended form and agreed to. 

The following motions were, by le&ve of the President, withdrawn: 

33. The Hon’ble Raja Rajendra Narayan Bhanja Deo to move that 

the words “ The Collector shall * ause notices of the application 
to be fixed in the house of the tenure-holder and in the cutcherry 
of the landlord, and, after deciding any objection made by any 
. person interested, shall thereupon ” be substituted for the words 
44 The Collector shall thereupon” in llhes 4 and o of clause 
13 A (£> 

34. If motion No. 33 be ppt carried, the Hou’ble Raja Raj ndra 

Narayan Bhanja Deo to move that fine words “alter giving 
notice to the landlord to appear and be heard” be iuserted after 
the words 44 The Collector ” in line 4 of clause 1 ; A ( Si 
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85# The Hoq’ble Babu Hrisbikosh Lfha to move that the worth* n after 
serving notice upon the la*fdlord and bearing hia objections, if 
any, decide whether theMipplicant is the successor or not, and, if 
he is satisfied that he ia the successor v substituted for 4hf* 
word “thereupon” iu* lines 4 and 6 of clause Id A l-/. # The 

whole aentenca. therefore, thread as follows:— 

• % • 

il The Collector shall, after serving notice upon the landlord and 
hearing hia objections, if any, decide whether the applicant ia 
the sflccessor or not, and, if^ie ia satisfied that he is the aucc^s* 

• aor, cause the fee to be delivered to the landlord in the 
prescribed manner, and shall, by ati order in writing, declare 
that the transfer has been duly registered.” 

86. The Hon'blo Rai 8heo Shankar Sahay Bahadur moved that tho 
words “the laudlord aball be entitled to recover tho said registration fees bf 
suit and” be insertecPafter th% word “ applic itlon” in line r : of clause 18 A (5). 

lie said : — 

“ I btg tc^renfove the uii*apprcl?on*ion which may be in the mind of the 
Hon'ble Member with regard to the wording of my umoudimutf. My object is* 
that the landlord may be entitled to recover by suit.tln* nrescribed fee. 1 do 
not mean that the landlord will be eutftled to recover lout^from the tenants. 
The clauao does not provide that the landlord shall lie < ntitlod to bring a 
suit to recoVer the amount of the requi site fees. It simply says that the tenant 
will pay. If the tenant lot s mot pay, then in that case he will not bo entitled 
to recover his rent from hi* under-tenant. It does not provide that the land'* 
lord shall include this fee in his claim for rent or separately bring a suit for it. 
What 1 propose is that the landlord should bo authorized to recover t hetw? fees 
either by bringing a separate suit or including it in his suit for the recovery of 
the rent.” 

The HoiPblo Mk. H. McPherson said : — 

“I do not know whether the llon’blo Member has modified the words as 
tliey stand in his amendment. As it tjtanda, the grammatical interpretation of 
the words i** that if the •application for registration br rfot. made within six 
months, the superior landlord steps into the shoes of the itnder-landlord and is 
entitled to recover rent from the jpider- laud lord's tenants. That, 1 uifdorstanty 
is not the object of ^he Mover, but that is tlie effect of his words. If the 
Council accept Ins idea, it will be neoesaury to alter 4fis amendment to 4 the 

landlord shall be entitled to recover the suid registration fees by suit and — ” 

• 0 " 


The Hon’ble Rai 8hko Shankar Sahav Bahadur said:*— 
^ I am williug to add those words.” 


The Hon’ble Mu, H. McPherson said 

<{ I regret that I cannot accept this proposal even when amended by the 
addition of the words * the said registration fee’ after ‘recover/ though I 
have a certain amount of sympathy with its object. The idea is that if the 
successor does not come to the scratch and* applv for registration, the landlord 
shall be able to press registration uuou hira«end recover the fee. Under 
Act X of 1859 and under the Bill as amended we leave the transferee to tafce 
action and place him ur^der certain disabilities if he neglects to do so. I think * 
it is preferable to leave it at that for the present When we have observed the 
working of the transfe? sections for a few years, it will be possible to sar 
whether they attain the desired object arid to .propose amendments if 4hey 
fail. 1 do not think that the time has yet come to ietroduce an innovation 
of this sort. 1 0 therefore oppose the amendment.” 

The motion was then nut in the amended form and lo*t. 
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• The following motion was, by leave of the President* withdrawn: 

37. The Hon’ble Rai Sheo Shankar Sahav Bahadur to move that it 
new proviso be added after clause 13 A (<#) as follows, namely.—* 

« Provided always that nothing in this section shall be construed to 
authorize a divisurti of a tenure or distribution of the rent 
payable *in respect thereof unless it is made with the express 
consent in writing of" the landlord or of his agent duly 
authorized in that behalf.” « 

- • 1 

1A. The Ilon’ble Mr. # H. McPherson moved that the -following be 
substituted for sub-clauses ( f) and (£) of clause 13 A, namely:— 

(J) In the case of every transfer of 0 tenure or portion of a tenure 
by secession, the landlord shall recognize the transfer, provided 
tl^t the transferee shall pay him a fee amounting to rupees two, 
except in the case of a fojiafttdut, when Ahe fee shall be rupee 
one. f • 

(^) If in any such case the landlord refuses to accept the requisite fee, 
tfie transferee or his bein' may deposit such fee with the Collector, 
and, at the same time, apply for registration of the transfer. 
The Collector, after giving notice to the landlord to appear and 
be lyjard, «shall decide, whether the applicant is the successor 
or not ; and, if satisfied that such applicant is the successor, 
he shall cause the fee to be delivered to the landlord in the 
# prescribed -manner, and shall, by # an order in writing, declare 
that the transfer has been duly registered. 

The motion was put and agreed lo 
Thellon’blo Mr. H. McPhisrbon said if— 

“ It is also necessary that I should move a small consequential amendment 
in sub clause (5) whdro the* same expression 4 successor in interest ’ is used in 
the fifth line, the amendment being that 4 heir 7 be substituted for 4 successor 
in interest’ in that line.” * 

The motion was put and agreed to.* 


Clause IS & 

V t * 

'Hie following motions were, by leave of the President, withdrawn: — 

38. The Hon’ble Maulvi Saiyid Muhammad Fakhr-ud-din to move that 
the words “or portions thereof T in line Z of clause 13 B (1) and 
the words 44 or portion” in line 2 of the proviso to the same 
* clause 1 ) 0 * omitted. # 

30. The Hon’ble Raja Raj end ra N&rayan Bhanja Deo to move that 
the Words “or *ikmi eamindar be inserted after the words 
41 kkarida jammabandi ” iu line 3 of clause 13 B (i) (b). 

40. The Hon’ble Kai Sheo Shankar Sahay Bahadur moved that the words 
“ or his successor in interest” in line 2 -of clause 13 B (&) be omitted. 


He said 

^ 44 With your permission, Sir, I will move the following amended motion 

with regai d to this section, that for the words ‘successor in interest ’ in lino 
2 the word ‘ heir’ be substituted.” c 

* i 

The Hon’ble Mb. H. McPhsbson said:— 

“ 1 do not think the same considerations apply in this case, when we are 
delaying witii trinsfers by sale, gift or exchange.” 1 

The motion was then, by leare of the President, withdrawn. 
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The following motion* were, by leave t>f the President, withdrawn 

41. If motion No. 38 be carried, the Hon’ble MaulvsSuiyid Muhammad 
Fakhr-ud-din to move tlwt the word* “a potion thereof* in 
line 2 of clause 13 B (5) ho omitted. 

-* 2 . The Hon’ble Rai Sheo 8 hahker Sahav Bahadur to more tjiat # the 
words u th 0 landlord shall \>e entitled to recover by suit jiud” be 
inserted after the word 4t application ” in line 5 of clause 13 B (5). 

43. The HonTlle Rai Sheo Shankar $ahay* Bahadur to move that the* 

following proviso be added after clause 13 B ($}, namely: — 

li Provided always that nothing in this weotion stiall be construed to 
authorise a dirision*of a tenure or distribution of the rent * 
payable in respect thereof unless it is mseffe with the express 
consent in writing of* the landlord or of hi* agent duly 
authorized in that behalf.” # 

, • • 

plume IS C. 

44. The # HoVble Rai Sheo Shankar ffai lay Bahadur to move that 

clause 13 C be omitted. * • * 

45. If motion No. 44 t>e not carried, the ilonHile ttai Sheq Shankar 

Sahay Bahadur to move that for clause 13C (/), (#), >8) and tho 
. Explanation, the following be substituted, namely : — # 

13 C. (ij Except a* provided in section 13 B, every transfer by sale, 
giit or exchange ot any tenure or portion of a tenure shall # 
be invulid uuless it was made with the consent of the landlord, 
or unless there is a custom, usage or customary right of sdeh 
transfer without the consent of tho landlord on payment of a 
fee being made to him. • 

( 2 ?) When any tenure or portion of a tenurq.is mo transferred, with or 
without the consent of the landlord, as aforesaid, tho landlord, 
on registration of thtf transfer in his office, shall be entitled to 
levy a registration fee as follows, namely : - 

(a) In the cifse of a sale, Rupees twenty-live per centum or 

the market value of the tenure or {^rtion of tlnj tenure^ 

• transferred 

Provided that, until sufficieff^ roasjjn to the contrary is 
shown, the market value shall % be deemed to 4 jg# the 
connive 1 ation money as shown in the deed or document 
affecting tin) transfer, or, where there is no such deed 
or document, the consideration money actually paid for 
the transfer. 

(b) In the case of a gift or exchange,® a fee six times the annuul 

* rental of the tenure or portion thereof, - as the case may 

be, or, if rent be not payable in respect of the tenure or 
portion thereof— then a fee of Rupees ten : . 

Provided that, where sent is paid in kind and is fluctuating, 
the average yield to the landlord during* five agricul- 
tural years {^receding the sale shall, for the purposes of 
this section, be taken as tlie annual rental of the tenure 
or portion thereof. # 

(3) If in any erte, the landlord accepts the .fee authorized by sub- 
1 action (£> his consent to the transfer shall be deemed to have 
been given. # 

(A) If in any case, a dispute arises between tin* transferee and the 
V 1 landlord either with regard 4 to the validity of the transfer or 
with regard to the fee payable for such transfer, the landlord 
or the transferee shall apply to the Collector who shall inquire 
into and decide the same. 
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(5) Nothing in this section #fyall affect the right of either party to 
bring a suit in the Civil Court to contest the correctness of the 
• fimHng of the Collector with regard to the validity or otherwise 
of the transfer, but, subject as above and fo any appeal or 
revision as provided for in this Act, the order of the Collector 
under fhis section shall bo firihl. 

* $ * f , 

*(6) If, notwithstanding the order of the Collector to the contrary, the 
landlord refuses accept the requisite foe, the transferee may 
deposit suck fee with the Collector, who shall aause the said 
fee to be delivered to the landlord in the prescribed manner, 
and s f hall, by afn order in writing, declare that the transfer has 
been duly registered. # 

(7) Nothin* in this section shall be construed to authorize a division 
of a tenure or distribution of th^rent p&jtpble in respect thereof 
unless it is made with the express consent in writing of the 

landlord or of his agent duly authorized in that behalf. 

» 

40. The Hon’ble Rai Sheo Similar Sahay Bahadpr to move that the 
words 44 the landlord shall ba entitled to recovenby suit and ” be 
inserted after the word “application ” in line 5 of clause 13 C (4). 

47. The fTon’ble.Maulvi Saiyid Muhammad Fakhr-ud-din to move that 

the words “ or portion of a tenure ” be omitted in clause 13 C ^/) 
wherever they occur. 

48. The Ilon’ble Raja Rftjendra Narayan Bimnja Deo to move that 

the words 44 within six months from the date of transfer’* 
be inserted after the word “ shall ” in line 4 of clause 13 C (7), 

49. The Ilon’ble Babu Hrishikesh Laha to move that the words 

“ market value ” be substituted for the words “consideration 

money 1 * * ’ in line ~ of clause 13 0 (1) (a). 

« « 

50. If motion No. 47 be carried, the Ilon’ble Maulvi Saiyid Muhammad 

Fakhr-ud-din to move that the words “or portion ” in lines 4 and 
5 of clause 13 C (J) (b) be omitted. 

t . « 

51. The llon’ble Raja Rajendra Narayan tthanja Deo to move that the 

word's “ recognized the transfer” be substituted for the words 
“ accept the requisite fee " iodines 1 aud 2 of clause 13 C 

52. The Hon^ljle B^Uu Hrishikesh Laha to move the following arnend- 

♦ ments in^clause 13 C (<?), viz. : — 

(i) that tlu? words “ transferee or Jiis successor” be substituted for the 
word 4 ‘ landlord ” in lino 6 ; 

(••) that tho* words “ to obtain registration of the transfer of the tenure 
or a portion thereof” be substituted for the words 44 to refuse 
his consent to the transfer ” in line 7 ; 

(ill) that the words “ transferee or his successor ” be substituted for the 
word “landlord” in line 8; and 

(it>) that in the same line, the word “not” be omitted after the word 
44 is.” 

The whole sentence, therefore, to read as follows: — 

44 The Collector, after giving notice to the landlord to appear and be 
heard, shall thereupon inquire and decide whether the transferee 
or his successor is entitled by custom, or for any other good and ^ 
sufficient reason, to obtain registration of the transfer of the 
tenure or a portion thereof ; and, if the Collector 6nds that the 
transferee or his successor is so entitled, he shall oause the said 
fee to be delivered to the landlord in the prescribed manner, 
and shall, by an order in writing, declare that the transfer has 
been dulv recristered.” • 
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53. The Hon^>le Raja RajendrA Narayan Bhanja Deo to meve that 

tho words “ tenure is transferable bv custom without the consent 
of the landlord and whether the landlord hus^’ l>e substituted for 
tht* words u landlord i%entitlod by custom, or for ” in lin^ d bf*‘ 

clause 13 C (3). # 

• 

54. The Hon’ble Raja Rdjendfa Narayan Bhanja Deo to move that the 

words “tfcnufe is so transferable and the landlord has*no good 
or sufficient reason to refuse his consent ” bo substituted for the 
# words 44 landlord is not so entitled line 8 of clause 13 C 

55. The lion’ bio Raja najendra Narayan -Bhanja Deo to move that 

the words ‘‘and any arrears ot rant due ‘ # be inserted after the 
words “he shall causS the said fee ’ in line 9 of rdause 13 C (5). m 

56. The Hon’ble Babu Hrishikesh Laha to move that the following^ 

provisosbe added at the e'nd of clause 13 C $) } namely: — 

“ Provided that notjiitig in ihis sectiou shall confer the right of sub- 
dividing a tenure ^without the landlord’s consent, and that the 
trailer of a portion of & tenure and the registration of tho same 
by the landlord shall not be deemed to constitute a subdivision ^ 
of the tenure. The holder of the tenure und the transferee of* 
the portion thereof shall by jointly and* severally liable to the 
landlord for the rent of the entire tenure.” 

57. If motion No. 52 be carried, the Hon’ble Babu Hrishikesh Lahu to 

move that the Explanation to clause 13 0 {$) be omitted. 

• 

58. The llon’blo Raja llajendra Narayan Bhanja Deo to move that tho 

Explanation to clause 13 U 3) be omitted. # 

59. The Hon’ble Maulvi SaiyM Muhammad Fukbr-ud-din to move 

that the following be substituted for ti»e Explanation to clause 
13 C (5), namely : — «. * 

“Explanation. — The landlord m^y refuse registration of the transform! 

tho ground that there is no custom of transfer, unless it is 
. shown that, by such custom, lie is not entitled to refuse consent 
to the transfer of a tenure.” 

60. y motion No. 58 be not carried, the JIon*ble Raja JJajendfa 

Narayan # Bhanja Deo to move that the words 44 The landlord 
shall not be entitled to refuse roglyratio> of tho transfer on tRe 
ground of custom, unless he cun show that by such custoty he is 
entitled to refuse consent to the transfer of tenures” in lines 
1 to 4 of the Explanation to clause 13 C (.V) be omitted. 

6). If motions Nos. # 58 and 60 be not earned, the Hon’ble Raja 
Rajendra Narayan Bhanja Deo to jnove that the words 44 The 
• fact that the landlord is in the habit of ebargiog fees ou the 
registration of transfers of teuurcs shall not by itself be taken as 
proof that he is entitled by custom to refuse his consent to the 
recognition of transfers in individual cases” in lines 4 to 8 
of the Explanation to clause 13 C (<V) be omitted. 

• 

2A. Tho Hon’ble Mr. H.* McPherson, with the permission of the 
^resident, moved that the following be subslituted for clause 13 C (2), 
tamely # 

(l y In cases other than those covered by. section 13 B, ^hen any 
• tenure or portion of a tenure is 

Twnrfer to other c»m$. transferred by sale, gift or exchange, 

the transferee or his successor ib interest shall apply t& the 
landlord to whom the rant of the tenhre or portion thereof is 
payable for registration of the transfer, and tho landlord shall, 
in the absence of good and sufficient reason to the contrary, 
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allow the registration j>f the transfer. The fee payable on such 
transfer shall be — 9 # 

(a) in the case of a sale, rupees twenty-fivegwr c$ntum of tho 

consideration mrfney, or the fee specified in clause (J), 
whichever il greater, and 

[b) in the case of gift* or exchange! a fee six times the annual 

rental of the tenure or portion thereof, as the case may 
be, oj, if rent be not payable in respect of the tenure or 

portion, then n fee of rupees ten. # 

• 

# Tho motion was put and agreed to. 

« 

* :<A. The Hcvi’ble Mr. 11. McPherson, with the permission of the 

president, inovpd that tho following lie substituted for clause 23 0(3,, 
namely : — • * * * 

(8) If in any such case the landlord refuses to accept t!ie requisite 
fee, the transfer#*© or his successor in interest may deposit such 
fee with the Collector anti, tit the same tiuifc, agply for regis- 
tration of the transfer. The Collector, after giving notice 
to* the landlord to appearand be heard, shall decide whether 
the temire is transferable by custom without the consent of 
the landlord, and whether the landlord has any good and 
sufficient reason to refuse his consent to the transfdi 1 ; and, if 
. the Collects finds that the tenure is so transferable and that 
the landlord lias no good and sufficient reason to refuse 
his consent to the transfer, he shall cause the said fee to 

be delivered to the landlord in the prescribed manner, and 
shall, by an order in writipg, declare that the transfer has been 
duly registered. 

The motion was put an^ agreed to. 

4A. The llon’ble Mr.* H. McPhdrsoir; with tho permission of the 

President, moved that the Explanation to clause 13(J(3; be omitted. 

The motion WUs put and agreed to. 

, • • Ac tv Clause 18 QC, 

* 5A. 'The Hon’bloyMr. % ll. McPherson, with the permission of the 

President, moved that th$ following new clause be added after clause I t C: — 

i 

lie said : — 

** Before I read it rftit I wish to point out that I intend to nn ke a very 
slight modification in the drafting of it. For the word ‘thereof ’ in line 5 
1 have been advised* that it would be better to substitute the words ‘of the 
tenure’; and for the words ‘of the same’ in the last line I am advised 

that the word ‘thereof’ should be substituted. This is purely a drafting 

modification. 

u 1 will now read the amendment as thus revised: — 

13 CO.— 1 The transfer of a portion of a tenure and the registration 
Effect Of tnui.fer * of the under section 1 3 A, 1 3 if or ISC 

of portion of « shall not be deemed to constitute a division of 
tfnurr ‘ tlu* tenure. The transferee of such portion 

and the holder pf the remainder of tb<*tenure shall be jointly 
and severally liable to the landlord for the rent of the 
entire tenure, • unless the landlord has consented, in the 
manner* specified in section 91, to a division of the tenure 
or to a distribution of the rent thereof.” 


The motion was put and agreed to. 
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* Stto Clausa IS D and IS E 

a* 

62. The Hon’ble Mr. H. McPherson, with the permission of the President, 
moved that the following be inserted as clauses 13 D and 13 E, namely* — • 

* *. • . 

13 1). An application # to the Collector under section 

l.j A y J3B, 13 C or 25 A shall lx; aeetmi- 
panied by such fee, in addition to ihu fee 
piiyable to the landlord, as the Local -Govern- 
ment mav, bj* rule, direct.” m 

13 E. If an application under section 13 A, 13 0 or 25 A 
be oisallowed, the Collector shall return the 
landlord’s fee to the applicant.” • 


M Fee on 
plication 
under »ec- 
tioo IS A. 
13 B. 18 C 
or 26 A . 


'* Return of 

landlord's 

fee. 


He said : — 

“The object of clause 13 £) is that* power may bo given to recover the 
necessary costs that will be incurred on the hearing of applications, and issue of 
notices from the party vflio applies for registration. One beneficial effect 
of this will be that it will prevent Bogus applicants from coming, forward and 
worrying the Cojlectbr and landlord. * # * 

“The object of clause 13 E explains itself, * 

“1 think there will bo no opposition to those two^^ldUm-ns.’’ 

The mqtion was put and agreed to. 


Clause 6. 

6 A. The Jjon'bleMr. H. McPherson, with the permission of the President, 
moved that the figures and letter “ 13 E” be substituted for the figures and 
letter “ 13 C n in lino 5 of clause 6 (7 ) (jY) and in lints 3 of clause 6 { /) (»ii). 


He said : — 

“ Clause 6 refers to the provision that bajinttidars shall be deemed to bo 
tenure-holders for the purpose of these transfer clauses. Clausos 13 A to 13 C 
were the original transfer clauses. By these new additions they become 
clauses H A to Id E.” • • 

The motion was put and agreed to. 

Clause vJ A . • 

• ' 

77. The Hon’ble Maulvi Saiyid .Muhammad F Jkhr-ud-din mowd* that 
clause # 25 A be omitted. • 

He said : — • # 

This was unknown in the Bengal Tenancy Act.* It is altogether a new 
provision. It was never put in the Bill itself? and tfyo public had no 
opportunity to offer their opinions with regard to tins clause 25 A, nor 
were the opinions of the several associations evor asked on this clause. It 
appears that this clause 25 A enacts something which is not known wen in the 
Bengal Tenancy Act.* The present clause gives to the tenant right of a 
transfer of a portion of a holding, although under the provisions# of the Bengal 
Tenancy Act,* section 8*5, a transfer of the portion of the holding without tlio 
consent of the landlord is invalid, yet in tb« present clause there is n> 
provision to safeguard against the transfer of a portion of a holding without 
the consent of landlord; rather there is an express provision that tenants will • 
be at liberty to transfer the entire or a portion 'of their holdings. 

The second objectionable feature of this cladse is that the onus of proof 
of custom or usage has been thrown on the lapdlord.^ This is against^ the 
elementary principles of the provisions of the Indian Evidence Act.f In the 
Bengal Tenancy ''Act* there is section 183, and all such transfers of occupancy 

• i Act VIII of ISS6. 
t i.e . Act I of 1&73. 




24(3 of this Bill. « . . a . . m 

1 .Then, again, ho far as the provisions of the Bengal Tenancy 

Act* are concerned, the onust has been thrown upon the transfer to 
show that the transfers are valid off account of theie being the custom 
or usa « of such transfers m the vfcinity or m tlse locality itself, but in 
sub-clan^ we find that the landlord will have to jprove a negative thing. 
Ale will have to prove that # there*i* a custom by which he can refuse to recog- 
nize Mich a transfer. This 1» altogether a novel thing 


q JI y next objection with regard to this clause is that an appeal has been 
provided for to the Collector, from all ordtrs passed by a subordinate officer, 

* but no second ap)**al to the Commissioner has been allowed, although we 

• find that a rovi/donal power is given V* t,i e Commissioner under sub-clause 

U) of clause 2o A. We are wcK aware of the virtues o* such revisiomil juris- 
diction of the Commissioners. When they pre reluctant to interfere with the 
findings of the Lower Court in appeal how eoultf we expect any better thing 
on revision. Then, again, tlip partigs Jiave been given a right to go to the 
Civil Court, but a presumption has been provided to be given to the orders 
of the Collect pr. Now, the harflls of the Civil Court ought not to have 
boon fettered in this way The party who is aggrieved by the order of tho 
Revenue Court, if 'Tie goes to the Civil Court, will lnve to establish his case, 
but why should you give a presumptive value to the order pqssed by the 
Revenue Court ? I have just real there-drafted clause as well, but 1 find 
that there Is no clause guarding against the transfer of a portion of the 
.holdings, nor will it sufficiently meet all the objections which i have put 
forward before the Council. r 


* 11 Then, again, so far as the onus of proof, the custom or usage is concerned, 
the re drafting clause is also n .t explidt. It leaves the matter in the dark, 
and there would he confusion hereafter as to whether in such matters the 


landlord has to prove or th^ transferee has to prove that there is such a custom. 
These ure my grounds as to why 1 propose this amendment No 77. With 
these lew words 1 move that clausu 25 A be omitted altogether.” 


The 1 1 on 'bit* Rai £3hbo Shankar Sahay Bahadur said: — 

“ L have an identical motion on the list of business, and with your 
.permission, Sir, would like to support the lmtfion pf my Ilon'ble friend, Muulvi 
S/iivid l akhr uJ-din. , • 

“This clause dealsVith flic question of transfer of occupancy-rights. This 
is u subject, Sir, which lias been discussed, considered and decided by eminent 
men from the time of the commencement of the British Government in 
this country. In the famous minute of Sir John Shore (afterwards Lord 
Toignmouth), dated 17M), attached to the Fifth Report of the Select Committee 
ti the House of Commons, tjiat authority laid down that the raiyats may acquire 
right of possession in the soil, but tins right did not authorize theift to transfer 
it, and it was so fur distinct from a tight of property. He, also, after fully 
considering the question us to whether the right of transfer should ho given 
to the raiyats, thus concludes his observation * 

“ After weighing the above oonwieratious, my opinion ia that were the raiyat* alone 
to be is u side red the privilege of ^ansferring the land* held by permanent 
occupants should be vested in them. But as the ramindara and taiukdar* 
also claim couaideratmn os their acknowledged right* would be infringed by 
conferring such privilege on the raiyats, and a* this infringement doe* not 
seem essentially necessary for the ease and aecurity # of the latter, the privilege 
in question should not I tluuk be given to the raiyata by the authority of 
Government, but allowed to be at any time voluntarily given or sold by the 
aumindars themselves ” 

e 

“ By the legislation* that followed this famous minute no right of transfer 
was conceded to the oecupaucy-raiyafs. Act X of 1&59 also did not confer 
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such right. The master again came up for consideration when a oo/isolidptod , 
rent law for Bengal was tnken up, and the Bill known as Recovery Kent Bill 
was introduced into the Legislative .Council of the Lieutenant-Governor of 
Bengal on the 4th January, 1879. There was a provision in the Bilk conferring, 
such right on tlfe tenants, as appears from the Proceedings of t Bengal 
Council. 18^9 (pages 9 to 13). Sir Alo 4 Tandh r Mackenzie strongly recommended 
this concession in favour of die nfivats. lie said, •** We have, Isay, Vvery 
reason to believe thatto recognize the fransferuhle character of the dccupancy 
raiyat’s tenure in Bengal will improve his position in many ways, atad that he 
will in turn improve the land." This innovation recommended by bir Alexander 
Mackenzie w£s strongly opposed by the IPm’hlo llnj. Kristo Las Pal Bahadur, as 
appears from the Proceedings o f Council (pages 1 5 1<> 27’. Though this l$ill was 
referred toa Select Committee (on Jlie 1 Ith January, 1879), it was sul>su<|ueiitly 
decide 1 that the whifle law should be consolidated l>v ui^ Act of tho^ India 
Council. hikI the Tenancy Bill was introduced in the Council of Governor Genera^ 
ton 2nd Me rcli, 1K83 j, by the llon’blotllr. Hbgrt Under Mr. lHwrt's Bill the 
vio'bt of nccupuncv was transferable subject to certain rights reserved 
to"the landlord. The Bill >?as referred to the Select Oonimittee which after 
mature anil deliberate considertrtion expunged this portion, of the Bill. , 
Sir Stuart Bayley, the Me-uher in oh«rg* of the*Bill, himself a warm advocate 
of conferring tltis right of transfer on the. raiyats. in presenting the report- 
of the Select Committee announced that an imp irtaut ohangft was made m 
regard to the transferability of occupancy rights, and that mstead o( legalizing 
it and regulating it by low, it was left to custom, and added that ‘‘ the Council 
will not have to consider the schemes of pre-emption, registration ana 
landlords’ fe-s which occupied so much of the* tiuie and attention of 
the committee.” Sir, though the matter was abandoned by Government, thq, 
llon’ble Mr Amir Ali m >v«d on the 5th March, 1885, an amendment similar to 
the provisions of the Bill now before you, to the effect that an occnpapey- 
raiyat shall bo entitled to transfer his holding, and whore there is no custom 
of transfer the landlord shall be entitled to a fee of 10 per cent, on the 
purchase money. The only difference h’tweon the Hon hie Mr. Amir All * 
motion in I8S5 ami the present Bill being that the 4. milord under tins Bill is to 
got 25 ter cent, instead of iO per cent, as proposed by the 1 on b e Mr. Amir 
Ali An interesting debate followel this amendment, and though some of the 
high officials freely gave out that in their opinion this right should have been 
conferred on tliu tenants, thtfy refused to support the amendment of tho lion bio 
Mr. Amir Ali. Some said that in the interests of the tenants themselves this 
,i„ht should npt ho conferred on tyeiu. His Honour the Lieutenant Governor- 
u[ Bengal (Bir River* Thomson), who wus hiyiself strongly in favour of this 
ric/lit being conferred, concluded his speech by* suyntg thus, ’ After much 
consideration tin safer view has prevailed that tl*) introduction of any 
provision like those which the Hon’blc Member has moved should not form 
part of our present legislation.” His Excellency the Viceroy (Lord HufYerm), 
in winding up the debate Horn his place in Council, made those obsorvatipns. 
Hie Excellency said : — * 

4 In the# first place we have (o consider the matter fr*»ra tho pgiut of view of right 
and equitv. 8ir John Shore, a contemporary authority upon tho iubjeot, 
has stated in the most positive mauuer that the ocoupauoy-right doon not 
include the right of the *ele or transfer, und the Courts of Bengal, as 1 
understand, have maintained this view. It is, therefore, a question as 
t 0 how fur we thould be justified in giving an oeo ipanoy-tenant a right 
carrying a mcn*y value to which he has not hitherto Wo entitle by 
law, eto., etc. * • 

The matter was thon dropped. Sir, I hatfo through them* details 

to show that this in a que«tion wnicli haw been thoroughly diHCuanoa, 
shifted and settled Home officers, like the Hon’ble.Member m clmr^ of the 
Bill, have held that this .right should bo conferred. Others, like th>* lion ble 
Mr. Maddox, have held that in the interests of the tenants them wives this nght 
if conferred instead of proving a boon to them will cause their ruin. UttierB 
have held that the Crown has no right t* confer ou tfit) tenant a right which 
he never possessed and divest the landlord of hi. right which he has onpyed 
and possessed ever so long. Bat after thorough discussion and mature 
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consideration they hare all agreed, though by different process of reasoning, 
that the tenant has no such right exoept»as a gift from his landlord or by long 
•establishe^custom anti usage. This is the law laid down in the^Bengal Tenancy 
Act.** One would have thought, Sir, that this question was concluded by authori- 
ty and cannot be re-opened. Confing f o recent legislation, the Ohota Nagpur 
f IV nancy A ctf does not confer any such rights. With regard to the present 
legislation now before the Council, 1 find that thfl committee which sat at 
Cuttack to consider the matter was by a large majority opposed to this right 
b®ing conferred on the tenant^. r I'fie Hon’ble Mr. Janaki Nath Bose was opposed 
to it The llon’ble Member in charge of the Bill was, of course, for it But 
the IJon’ble Mr. Maddox recojnmended that tho law as laid down in the 
Bengal Tenancy Act * be followed. I presume the draft Bill, which was 
submitted to the Qovernment of India, did not* contain this new provision 
/idded by the ^Select Committee. In any case, it was not in the Bill as 
introduced in Council. The Statement of Objects and* Reasons distinctly in 
paragraph 18 luys down, ‘ As regards raiyats, it is now proposed to decide 
the question on the basis of custom (clause 2^6). and thus to follow the 
provisions of section 188 of the Bengal* Tenancy Act- * J It was only 
subsequent to the introductory of ihe Bill that the Hon ble Mr. McPherson 
* in, his letter of 80th November, 1911, to the Government, and 1 in his speech 
which he? delivered for submitting the Bill to the Select Committee, 
raised this .question? not yn any new facts since discovered by him, but 
on the old grounds. His grounds, so far as I have gathered, are shortly as 
fpllow : — • 

u Firstly , the Crown should in his opinion take powers to permit 
freedom of transfers of raiynti holdingtraml to fix a limit to the registration 
feo payable to the landlord. * 

Secondly, numerous transfers haying taken place as appears from the 
settlement proceedings, in his opinion this was the most opportune 
time for laying dowji a general rulo which will decide the question once 
for all. 

“ With regard to the right of the Crown to concede this right to the 
raiyats, all that 1 have to say is this, that if this concession had been entirely 
in the gift of the. Crown, no one could have objected, although, as appears 
from his note, that hg himself is doubtful if this concession will work to the 
jjpnefit ot the tenants ; for in paragraph 10 of his letter he suggests that if 
this concession does not work well this law *might bo subsequently repealed 
and all sales might \m altogether piohibited. There* are others who are of 
opinion *that this will jirovo the extinction of the cultivating class. My 
submission, however, is that you have to consider tho vested rights«of the 
landlord. You cannot ignore that right. Y*>u do not propose to give any- 
thing which is entirely in your gift. You want to deprive the landlord of 
some privileges and give them to the tenant. Have you a right to do so? In 

the langungo of Lord Dufferin you have not, 

• • 
u As regards the number of sales that are alleged to have taken place as a 
ground for this extraordinary measure . Granted thut it is so. The point is not 
as to how many sales havo taken place, and whether they are numerous or few, 
but the. point is whether the sales have been held without the consent of the 
landlord aud have been held to be valid. If 7 r > per cent, of the holdings have 
been sold with the consent of the landlord^ it will not and cannot prove that 
there is a custom of sale without his consent. It has been held in various 
cases by tho Ilon'ble High Court that the essence of such a usage is that 
transfers made to the knowledge, but without the consent of, the landlord, 
are valid and must be rec&gnized by him ^11 Calcutta Weekly Sole#, page 83). 
1 havo searched in vain amongst the papers sent to tia if any sucli position is 
maintained in Orissa. There, are none. 

4 * My submission * is that no case is made out for changing the existing 
law*, and the innovation introduced bv the Hon'ble Member in charge of the 
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Mill after it was introduced into (Council atfould b>* expunged. I therefore beg 
to support the motion now before the 06uir*il/' 


The Hon'ble Baku Janaki Nath Bosk* said 

Sir, 1 was opposed to the [>!• >post^l of making occifpuncv rights absolutely 
transferable. I aui stiy opposed to that proposal, but then existing facts 
must be faced, and the law should be alien'd in such a way as to fit into the 
existing state of things? Sir, since the last n^isional settlement a very large 
rmiuber of transfers of occupancy-holdings has fyken place, and my friend, 
ihu Ilon’ble Mr. .Maddox, will be able to inform the Council as to the «exaOt* 
number of such transfers and the quantity <?f lands so transferred. This 
clause 2f>A leaves the law nsjt whs under the Bongitl Tenancy Act,* because, 
•Sir, if in any local area a custom exists for making such trausfeia valid, the 
custom will have its way and the Collector wilj be bound to give effect to the 
custom. If, on the efthor hartd, no such custom prevails even if the t< unsfor 
takes place, the mutation wjll"not lit allowed it was observed that zamindar# 
in case of such transfers were levying fees varying from 10 Jto Id per cent. 
of the consi derat ion, money to .>() />** tent, and upwards, and in some of the 
zamindari* it wa» found that the levying suoli fees almost amounted to 
blackmailing. The object of this clause is to legalize the realization of a 
reasonable fee by the landlord, and it was considered that ernfutn of the 

consideration monev would be a reasonable amount. On the other hand, 
the transferor and the transferee wore to he given to understand what they were 
bound to pay under the law to # th<* zamindnr for making the transfer valid. 
Tiiis clause was not the result of a sudden idea. The Hon’hle Mover of the 
amendment will find that so late ns 1908-1909 at the conference held by the 
Hon'ble Mr. Maddox at Cuttack with the representative gontli-nien of trim 
town the matter was thoroughly discussed^ and most of tho zamindars agreed to 
25 pt r c,nt . of the consideration money. 1 also notice that in the opinions 
submitted by some of the associations the matter is also fliscpssed 8o J do not 
think that it is right to say 1 lint the Select Committee till of a sudden thought 
of the matter and enacted a clause like this, The llon'ble Mover of the 
amendment also says that the burden of proof will lie on the landlord. 

1 think that it is not a right view of the law. It is the transferee who is to 
apply to the Collector in case of icfusal by the landlord, nhd the Collector 
will have to be satisfied that the holding was transferable by custom without the 
Consent of the landlord. When sucl^ an issue was raised, it was incumbent 
on the applicant to prove this issue in his favour or, in other words, 
the onus or burden of proof is on him ; and 1 think that the Hou bje jho 
Legal Remembrancer will support me in my view' of the htw, so that, Sir, 
vou wilt notice that the law is left where it was under the Bengal Tenancy 
Act* and that the matter will be regulated by the custom prevailing in a certain 
locality. In order to remove the difliculties which l ave been met with ift 
Orissa* daring the last provincial wfttlement and in ot her to legalize the realiz- 
ation of certain dues which were boi rig realized by the landlords and aLo in order 
to make the nntTer clear to the transferees that such transfers are not valid 
without the consent of the landlord unless there be a custom to that effect iu 
that locality, i any , that this clause was enacted after consideration *of the 
above points and after a good deal of deliberation.” 

• 

The Hon’ble Babu Braj Kishok Pkasav said :-r 

*'8ir, I rise to raise my voic* j against thin tnneiidment which has lieou . 
proposed by the Hon’ble Uai 8heo Shankar 8ahay Bahadur. So far J thin k 
that the provision embodied m clause *6A ia < tie oj the many wholesome 
principles which have been introduced in the Orjsmt Tenancy Bill, ami thfr 
tenantry of Bihar look forward to the day wlien some such provision will be 
introduced sooner or later into the Bihar Tenancy Act. 1 can speak from* 
my personal experience and tell this house, that the present state of law 
as it stands makes the position of the tenant very very deplorable, because all 
of ns who have to work iu the u ufa**al know that the ratings of the Calcutta 
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?h Court have made it impoAible to prove custom. Whenever any 
», in * which there is a transfer evert by mortgage, oomes to the Civil Court, 
y?«ult is that the* poor tenant or the transferee is dispossessed of the holding, 
1 the general result is that £ho tenants are impoverished. Of course, I 
^ve, Sir, that acceding to the Indian Evidence Act # or according to any 
as it stands, the onus is upon (Jic transferee to prove the existence of 
r custom, and that is the very thing which ought to be removed. As this 
vision embodies that amendment, [ beg to support tie clause as it stands, 
vould like to see the <?uus thrown upon the landlord to prove the existence 
uiy custom which would entitle him not to recognize the transfer. With 
hc few words 1 Wg to support the clause us it stands and to oppose the 
sndment proposed.” 

• 

c Hon’ble JJai Sri a Nath Ray Hahaj>ijk said*— 

“Sir, I wish to speak a*few words in support of the amendment that 
ise 26 A be omitted. My rensons are •theses:—*! know that the practice 
grown ujj every where in Bengal and Ujissa to recognize the transferability 
occupancy right where sirtsli transfer is recognized J>y custom or usage, 
the z&miudars give eifect \o such transfers by accepting a fee of 25 
cent, of flic consideration umiiey but the first thing 1 learn from 
remarks made by the lion ’bio bsbu Jauaki Nath Bose is that iu Bengal the 
utice prevails that thft zemindars are hound to recognize the transferability 
portion of an occupancy holding. Hut I think nowhere the practice prevails 
joinpolling the zumitidurs to recognize the transferability of a portion of 
iduing. It is, therefore, an innovation,* and as such would lead to com- 
utions and unpleasantness in the relations between the raiyat and the 
lindar. It is also an innovation which is detrimental «to the interests of 
zumindur, in tliat a jKirtion of the occupancy-right should be allowed to 
transferred and the zimindar should be bound to recognize the trans- 
biliiy of h portion "of a holding.” 

« i 

> Jlon’ble Mr. Maddox said:— 

• 

“ Sir, as the Ilon’ble Kai 8 heo Shankar Sahay Bahadur has referred to my 
lion, i should like to sav a few .words. I regret that I cannot give the 
res as the Hon’ble Babu Janaki Nath Hose asKed me to do, but no doubt the 
i’b]e Mr. Mcf’horson will supply them. 1 have studied these figures and 
n state how numerous the transfers art* and how very universal the practice 
n t li© three districts of Orissa. 1 may say thaUwhen I left Orissa in 18 f J9 
i* opposed to this provision and even after 5 J years 1 should oppose this 
dsioti, but since then 1 have examined a uiuss <»f evidence collected, and 1 
satisfied that such a piovision is necessary. 1 he Ilon’ble hfai Sheo 
nknr Saliay Bahadur referred to the proceedings which led to the passing 
lie Bengal Tennfioy Actt in the Supremc^Conmil. I would ask him again 
look at the words the Lieutenant Governor of that time. His Honour 
3 d that compulsory provision of tl'i* kind did not come within the scope of 
‘present ’ legislation (present is the word used by His Honour . 1 do not 

gine from that that a legislation on this subjtcr could be considered to be 
•luded m the future. My opinion now is that tho Orissa raiyat, having 
l this .thinks tliat lie is fit to enjoy this provision, and this is a provision 
eh is of Vi vantage both to the landlords as well as to the tenants and which 
ild settle innumerable dispute!. I therefore oppose the amendment/’ 

• 

i Hon’ble Mb. McPherson said:— 

44 Before the (Joupcil votes on this ainendmenul should like to refresh the 
i<ls of Uou’ble Members regarding the salient facts of the case. Revision 
rations have been going on lor the last five years throughout the temporaril) - 
ltd estate* of Orissa, anti careful statistics have been kept by the officers 
the Settlement Department # regarding the extent to which transfers of 
u pa my rights have occurred. These statistics show tliat during the 
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pant 10 or 12 yeers*no less-than 140,000 acres of raiyati lands haw changed 
hands for an aggregate consideration *of 77 lakhs of rupees. On this ail 
additional one-fourth, equal to nearly *20 lakhs, was paid by the transferees 
to the landlord *s the price oi the recoguitidto of tl»6 transfer 
at the time when they were entered fn the # landIorda' books. I may adfl that 
a considerable number of these, transfers were brought to the notice of the 
landlord in the course of (he present much-abused revision settlement, and it 
was the confidence inspired by the presence of the attestation officer that led 
the parties to deal wfth one another and arrange for the recognition of numerous 
transfers that had up to that dato not been orougift to the notice of the land- 
lord and received his recognition. When the landlords found that the revision 
operations were bringing this benefit in their train, theyt&ssed to bo hostile to the 
operations, and in fact welcomed •them. It was at the time of recording the** 
changes that the Settlement Officer found that the payment of one-fourth of the 
consideration money was practically the universal practice. # Oases did corue 
to his notice in whi#h exacting landlords had •demanded higher fees and refused 
to recognize a practice which hgd become the gen cm I imago, but those who 
asked for more tiian 25 pgr cent wen* ashamed to own it when confronted by 
the Settlement Ui$eer. AlthouiTh it i%ft heav^ r fee, the raiyat is willing to pay 
it rather thaialose the valued right of transfer. 1 have ipiostionod influential 
landlords on the subject, and they all admit that- one-fourth is ^he proper fet%.a?rti 
this is what we propose in auction 2o to recognize as the usage in the areas where 
the custom of transfer has been found to exist. W f # nave enumerated in Rzjdnn- 
a'ion (2) t^e nature of the objections which may be considered to be reasonable. 
It cannot be said that we arc introducing somethijig that is absolutely 14'w, 
without any consideration ftnd respect for the landlord** wishoY The whole 
point of section 25 A is that wc are not introducing anything new or changing 
the provision# of the Bengal Tenancy Act.* The Bengal Tenancy Act* 
s&) Mthat transfers shall i»e regulated by local custom or usage. We have found 
in the temporarily-settled estates of* Orissa that a certain usage does exist, 
and we have incorporated this in clause 25 chiefly with the* object of 
preventing the exaction of a larger fee than is recognized as fair by all 
zamindur* in Orissa to whom 1 have spoken on tRe subject. 

The sUti>tics collected bv the Settlement Department, show that about 
three-fourths of the transfers have occurred amongst the raiyats themselves while 
one-fourth has been in fajrour of landlords and one-fourth in favour of mafmjan*. 

44 The safeguards provided in the Hill will lend to diminish the amount of 
transfer which occurs in favoui^of the last-named class. • . „ 


44 We have not jft present any reason to fear tliyt recognition of trstisfer 
will encourage improvidence amongst the cultivators. Cultivators pro liable to 
be met bv Midden calamities, as for example, the loss* of plough cattle bv disease. 
By the sale of half an acre a cultivator can meet such h calamity and, ns soon as n 
good harvest coji.os, he re-purchases his half acre or buys somebody elso’s. Or 
if the calamity be overwhelming, he perhaps sells ’out altogether, set# off for 
Calcutta or elsewhere, takes up service, amasses % little money, and then, having 
made his little pile, returns to his native village and settles down again as a 
cultivator. 1 tnink that we ought not to place any obstacles in the wav of 
this process which is so beneficial to the raiyat and is not injurions in any way 
to the interests of the landlord. # # 

44 A good deal has been said about tho reference to a portion of a holding in 
clause 25 A. Now I want to «explaimto the Council that more than two- 
thirds of these transactions, extending ovy 12 years, end covering 140, 000 
acres, were sales cf part holdings, and no distinction is made by landlords in 
actual practice in dealing with these part transfers. Wo have proposed to make 
no distinction in the Act, except that we have introduced certain, safeguards 
against excessive subdivision. It would be*a great mistake in the circum- 
stances of Orisea not to allow the transferee and transferor to become 
separate in responsibility, once the transfer has been recognized. *Thi* is 
the universal practice, and 1 have nfcver heard of any landlord who took 
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. bin as per tent, and refused to allow the distribution of Tent consequent on 
the transfer. # * 

"We not propose to extend the provisions of section 25 A to the 
itoTmaiymtly-settled estates, because wo have not sufficidVit information 
regarding the usage of transfer in these areas. We justify clause 25 A entirely 
on information which we have collected fn'the course of tne revision settlement 
operations, in Orissa We cannot riKsigrf any similar or# sufficient reason for 
extending the provisions to the permanently-settled area, $nd I have therefore 
t inBie separate amendment wlpch stands in my name proposed that the section 
.shall not extend to the permanent) y-sett led areas. 

VVe.have been told 4hat the fight of transfer did not exist in the year 
178H. But that was about 120 years ago, and we are not legislating now 
foV 1789. Wo are legislating for the present Slay and for the future. 
\^e have also been told what was the portion of the case at the time that the 
Bengal Tenancy" Act whs under* discussion, thafr is 80, years ago. We do 
know that at the time the Bengal Tenancy, Act. was under discussion there 
was a very strong volume of opinion in favour of making all occupancy 
holdings transferable, and we glso knpw # from the correspondence and the 
discussions that, took place then that th*e reason why no such provision was 
r*ude in the Bengal Tenancy Act Wan that there whs laok of uniformity in 
' the practice of transfer throughout the Province. There was a great deal of 
diversity of ppinion ffs regards the conditions under which the practice should 
bo recognized. It was impossible to lay down any rule based on uniform or 
universal usage, and therefore the question was held over. I have read the 
correspondence and i remember seeing a definite statement made by a 
previous Lieutenant Governor of Bengal that if the practice nf transfer had 
become uniform he would have no hesitation in recommending to the Govern- 
ment <*f India, tuml passing n legislative enactment which would give a right of 
transfer in accordance with the practice chat had become uniform. That is 
precisely what we want to do in the case of Orissa. 

Attention lms alsq been drawn by the lion’blo Member to the fact that 
then 1 is no such provision in flfe Chota Nagpur Tenancy Act, but there again 
the situation is absolutely different. We know that in Cliota Nagpur, as in 
the Sontlml Paiganas, the great bulk of the cultivator are aborigines or 
semi-aborigines, who cannot be trusted to«exerci»e thy right of transfer with- 
out coming to griof, ‘but there is no reason to believe that the exercise of this 
light which is now beirft exercised as a matter of fact daily in Orissa, will 
nuiHO disaster to the people of Orissa. The two cases do not stand on the 
same footing. Attention has bacn drawn to a remark tnade by me that if 
ever the recognition of transfer proved disastrous in Orissa the time 
w<mld thefl have come to interfere — either to repeal tpe section or to limit <he 
right of transfer. 1 do not think that is an adequate argument against our 
recognizing the existing usage in the present Bill. It might possibly 
happen, though 1 think K is highly improbable* that in the course of # 30 
years we shall find lands drifting into the hands of money-lenders and the 
situation might become such that it would become necessary to re-edbsider the 
whole matter. There is no reason why we should not act in the light of 
the information that we now possess, and acknowledge a usage which has 
become universal and which in the opinion of all those who are acquainted 
with the facts acknowledge should be incorporated in the law.” 

The Hon’ble tUi Baikvntha Nath Skn Bahama said:— 

Sir, I bejjj to make a few observations with regard to the provision in 
claustf 25 A. This provision seeks to give transferabilities to all occupancy- 
holders In the Bengal Tenancy Act tbe matter, that fs, the incidence cf 
• transferabilities, depends upon the question of custom* or usage. It is no 
4 doubt from one point of view very desirable that ocoupancy-holdings should be 
made transferable. Considerable difficulty is felt by the agriculturists when 
their hands are hamlioapped and they oar not mortgage and sell their holdings 
in times of need- At tbe same time, to protect the interests of the landlords, 
the existing Tenancy Act has made the question dependent upon the existence 
or otherwise of custom or usage, in Bengal, when there is a transfer, the 
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landlord* sue the transferee for ejectmefft, treating him as a tireipaseer. 8t> 
far as my experience goes in the generality of cam# they are settled* and the 
landlord becomes* content with receiving 25 per cent . of the consideration * 
money and a little inot-case in rent also! In % Bengal, however, the Tenancy 
Act® does not contemplate* the transfer Qf* a portion of *an occupancy-holding. 
This is ad innoration. In ttye Bill, not only is the transferability sought to 
be given to the sale of one integral portion of the occupancy •holding, but it 
also tries to give that iribidenco to a portion of #n oocupanoy-hofding. The Bill 
is defective in one respect. One-sixth of an occupancy-holding would be a 
portion of a holding, and if a holding consists of 20 bignas of land, 3 bigh&s of 
land might be sold. In practice ( hare noticed in hundreds of cases that a 
tenant #ho has a holding, say of I2 4>igliag of land, soils 2 big ha* in one case, 
sells 2 big has in another case: ne sells 5 big has to a person, fifing an imaginary 
rent for the same generally proportionate to the rent payable for the entire 1 
holding. When such * case comes before the landlord in Bengal, even if he 
be so disposed as to recognize* the /mnsfer. there arises the difficulty as to 
whether the rent which has been Jixed as among themselves by the vendor 
or vendee is adequate for the laud .that is sold. A holdihg consisting 
of 12 high as uf land contains first class^ second class, third class ana 
fourth class lands, and the zamindar does not know whnt tm do; he ha# 
to make an inquiry for himself in ll^e presence oi the. vendor and the 
vendee and then come to terms. Now, as the Bill near stands, an occupancy- 
holder might sell one-fourth, one-third, one-sixth or one-eighth of it holding, 
or he might sell a few bighaN of land forming, ms it were, pomponent • 
parts of the entire holding, add this would give rise to the difficulty. No 
doubt the Government intends to make by this provision a certain provi- 

sion regarding the transferability: well and good. But let it be comined 
for the present to the entire holding. Any attempt to legalize transfer # of 
a portion of a holding would give rise to difficulties and complications which 
would give rise to iitigition, and I submit that ought to be avoided. 1 

do not wish to take up the timo of the Council vyjtli afrther observations 

than I have put forward, and 1 would ask the lion' hie Member, snd in 

fact the Council, to consider this aspect?” 

The Hon’ble Me. Kkrk said 

“ Sir, after the very interesting speech of the Hon'hle Iisii Uaikuutlm Nath 
Sen Bahadur, l ought to explain Jo the Council what the provisions ate with* 
regard to the transfer pf occupancy holdings. # 1 understand the Hon’ble# 
Member would have no objection to tle*se provisions provided they were 
confined to complete holdings. His objection is that the time is premafurfe to 
put thetrt in force with regard*to part holdings. With regard to the practical 
aspect of the rase, transfers of part holdings do take place in Orissa, and it is 
especially for those that we want to provide. But the Hen’ hie Member will 
see that* in Explanation II (in), t>ne of the points to which the Collector shall 
have regard in considering whether he should give his # consent Jo the transfer— 
whether he should make the landlord give his consent to the transfer — is 
whether the transfer results in the creation of unreasonably small holdings; 
and then, again, in «dause 91 it is laid down that the division of a tenure or 
holding or distribution of the rent ouyable in* respect thereof shall not be 
binding on the landlord unless it is made with his express consent in writing or 
with that of his agent duly authorized in that# behalf. I submit, Sir, therefore, 
that we have made ample provision for the protection of transfer of part 
holdings from abuse, and that the Council need have no hesitation in passing* 
this clause 25 A on account of any apprehension that it might go too far as 

regards part holdings. # • • 

• • 

The Hon’ble Maulvi Saiyid Muhammad Faehh-uimun said:— # 

“Your Honour, 1 raised two or three points in connection with clause 25 A. 
My Honble friend, Babu Janaki Nath Bose, seem# to think that clause 25 A as 
it stands at present— of course 1 do not refer to the redrafted clause 25 A— will 
throw the onus of proving custom upon the tenant or upon the transferee, lie 



2 ? 


THE CALCUTTA GAZETTE EXTRAOR DINAH'S! MARCH SO, 1912. 


wanted to refer this matter to the Lfcgal Remembrancer, bat I submit, Sir, that 
no reference is necessary. If the Members of the Council were to read two or 
tli ret- lines, they tauld be fully convinced that the sentmice as it stands at 
present in sub clause (5) throws the*onus upon the landlord. It is not the 
trapferee who is to pr^ve the validity # of his transfer; it is the landlord who 
is requyed to prove such custom l\y which he can refuse to recognize the 
transfer. In sub clause ( 3 ) the sentence runs thVis:*-— “ The Collector, after 
jgivimr notice to the landlord to^appear and be heard,® shall thereupon inquire 
and decide whether the landlord is entitled by custom, or for j*ny other good 
and suflicient reason, to refuse his coiinent to a transfer.” Now there cannot be 
any room for doubt •that the .sentence as it reads in this sub- clause throws 
the onus upon the landlord and not upen the tenant. Now, no doubt, as I 
have submitted before, that in the re-drafted clause 2-> A this matter has 
been Iff in the dark, and that wogjd be a hone of contention hereafter, 
whether the onus i*, in the peculiar circumstances #f the case, upon the 
tenant or upon the landlord Rut we ay? ncyv considering clause 25 A as 
it stands in the Rill ; we art; not considering the re-drafted clause *5 A; and 
therefore I tlrink my leernt^l fri» argument i* that the sentence as it 
stands throws the onus upon the tenant or upon the transferee is not correct 
Dt sound.” . • 

The llott’hio Mr* McPherson said?— 

* 4 May I suggest that it would be preferable ii we considered the present 

re-draft rather than flip clause as it came from Select Committee?” 

* • 

The lion’ble Maulvi Saiyid Fakur-ud-uin said:— 

“ After tliiN clauHO is considered.” 

The Pit icsj pent said:— 

“ Of course, that lias not been moved yet.” 

• i 

The Hnn’blo Mr. Chapman said: — 

1 he rc-dt&ft is perfectly dear; the original clause is obscure ” 

The RuTHlDKNT'said: - 

4k J do not thfnk the lloti’ble Member need waste time over the original 
clause because' the amended clause is goiugfto bo proposed.” * 
f » • 

Uon’blc Maulvi ^aiyid Fakhr-ud din said: — 

•* Now with regard to the re-dratted clause 25 A, of course I submitted 
before there iB no safeguarding against th£ % transfer of portions of the holding. 
1, have hoard just, now hmiii the Hon’ble Mr. Maddox and tbe Hon’ble 
Mr. McPherson that in the majority of- cat* a in Orissa portions of 'holdings 
have been transferred, &nd that therefore there is presumption of usage. 
I submit that the Hon’ble Gentlemen have failed to Oonaider the under- 
lying principle of custom or usage, the transfers which take place without 
the landlords’ consent, but with their knowledge and without any successful 
opposition on behalf of the landlords will go to establish usage or custom, 
if in Orissa portions of holdings have been transferred with the knowledge 
and oonseut of the landlords, thev woul$ uot raise presumption of any usage. 
If the landlord has recognized sucli transfers on taking any #a/ajfti t say 25 per 
cent ., on the consideration money or something so, that recognition would 
not establish usage or custom. Again custom requires the establishment of 
transfers from time immemorial. 1 submit, Sir, that the clause 2c A as it 
stands will be most injurious, and 1 further submit, Sir, that even the 
re drafted clause 26 A does not meet all the objections and that even should 
not be adopted.” 

The motion was then put and lost. 

i he following motions were, by leave of the President, withdrawn: — 

78. The Hon’ble Rai Sheo Shankar Sahay Bahadur to move that clause 
25 A be omitted. 
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79. Tbe Hon’ble Raja Uu jendra klarayan Bhauja Deo to move that 
clause 25 A be omitted. . 


80. If nation No. 78 be not carried, the Hon’bli* Kai Sheb Shanka/* 
Sah«y Bahadur to moVo tljpt for clause 25 A the following be 
substituted, namely: — # • # 


25A. (f) Kvery tramfer by safe, gift or exchange of any <A3cupancy- 

•*T rtnthr of * ,0 ^ing or a j>orti«>n of a holding shalMie invalid 


unless made Vitli 4he consent of the landlord, 
or unit si* whore tTieie is a custom, usage or 
customary right of such* transfer, without* the 
consent of the landed on payment «-f a fee being made t& him. 


m occu^«ocj.kaldii»K 
bj *■!*, gift or 
exchange. 


(£) When any occupancy* holding or portion of a folding is so trans- 
ferred with or with(»ut # the consent of the landlord, as aforesaid, 
the iaidllord, oa registration of fhe transfer in his office, shall lx* 
entitled to lyvjr a inpxirnuni registration fee ns follows, namely : — 


a) In the case of a sfisle, a sum equal to 25 pr* cvnt . of the market 
Valuo, ur to six tinfes^he amrtml rent of the holding or j ortion 
thereof, whichever is great* r: 


Provided that, 


until sufficient reason to tin! contrary is* shown, the 
market vulue shall be deemed to be the consider- 
ation nmney as shown inphe deed or dociynent effecting 
the transfer, or, where there is no such deed or 
document, the consideration mom y actually paid f&r 
the transfer ; and 

• 

ti) in cute the rent is paid in kind and is fluctuating, 
the average yield to the lap d lord during five agricul- 
tural years preceding the sale shrill, for the purposes of 
this section, bo taken as the annual rental of the 
holding or«pnrtioii thereof. 


ty) In the case of gift n exchange, a sum equal to six times the 
annual rental of the holding or portion tlfrreof : 

# Provided that, incase the rent is paid in find and is fluctuating, 
thejiverage yield to the landlord during five* agricultural years 
preceding the ssh* shall, fox* the purposes of this motion* be 
taken as the annual rental of t he folding or portiqn ^hereof. 

• 

3) If, in any case, the landlord accepts the fee authorized by sub-section 
(&) 9 his consent to the transfer shall be deemed to have la-en given. 

If, in any case, a dispute arises between the transferee and thn’land- 
• lord, either with regard to the validity of the transfer or with 
regard to tbe fee payable for such transfer, llio landlord or the 
transferee shall apply to the Collector who shall inquire into 
and decide the some. 

(5\ Nothing iu this section shall affect the right of either party to bring 
a suit in the civil court to contest the correctness of the finding 
of the Collector wirti regard to the* validity or otherwise of the 
transfer, and, subject as above and to any appeal or revision 
as provided for in this Act, the order of the Collector undenting 
section shall be final. # 

• ^ 

( 6) If, notwithstanding the order of the Collector to-the contrary, the 
landlord refuses to accept the requisite fee, the transferee may 
deposit such fee with the Collector, who shall cause the Aid fee 
to be delivered to the landlord in the prescribed manner, and shall, 
by an order in writing, declare that the transfer has been duly 
registered 
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(r) Nothing in this »ection «^at! be construed to authorize a division 
of a tenure or distribution of the rent payable in respect 
• thereof* unless it is made with the express consent in writing 
of the landlord or his agent duly authorized in t£ia behalf. 

• • 

'Hie following motions weie, bv leave ot the President, withdrawn: — 

81.# The Hon’ble Babu Hrishikesh Laha to move that the words 
“with* the consent #f the landlord or according to custom’’ be 

inserted after tlie word “ exchange ” in line 2 of clafise 25 A (I). 

• 

{12. The Hon’ble Mr. Saiyid Wasi Ahmad to move that the words 
“ or portion of a folding” in Jioes 1 and 2 of clause 26 A (1) be 
omittqjl. * 

83. If motion No. 79 be not earned, the Hon’ble Raja Uajendra 
Narayan Bhanja Deo to move that the wofds “or portion of a 
holding” in lines 1 and 2 of clause 85 .A (1) be omitted. 

84. The Hon’ble Raja Hiycndra § N$rayan Bhanja Deo moved that the 
words “ within six months fmm the date of transfer” be inserted before 
, thct words “ to tli£ landlord ” in line*3 of clause 25 A (1\ 

He said:— 

“There is no provision in clause 25 A to expedite the transfers, and it is 
necessary that the transfer should be legistered in the piesonce of the landlord 
as soon as possible and 1 think that is th& intention of the Hon’ble 
Member in charge. So I propose that these words he added. 

The Hon’ble Mr. H. McPherson said: — 

“ Sir, I oppose tins amendment because I do not think it would do any 
good. I am just as aiwtious as the Hon’ble Mover that th»s« transfers should be 
recorded as soon as possible. But would the mere putting in of the words 
“ within six months from the date of transfer” effect this object? Their 
effect would rather be to deter people who have not come forward within six 
months from coming forward later. We are deajing with ignor mt raiyats 
who do not know the law very well, and if the transfer does come to notice 
more than six months after the transaction, why should we prevent the 
transferee from paying the fee to the landlord Mid getting the transfer formally 
recognized. 1 (lo not think that this amendment would tlo any practical good. 

1 therefore oppose it.” 

The motion was then, by leave of the President, "withdrawn. * 

The following motions were, by leave of the President, withdrawn : — 

85. If motion No. 83 be carried, the Hen’ble Raja Rajendra Narayan 

Bliania Deo tb move that the words “or portioq” in line 4 
and the words “or portion thereof” iu lines 9 and 10, 12 and 
13 in clause 25 A (1) be omitted. 

86. The Hou’ble Babu Hrishikosh Laha to move that the words 

“market value ” Ifc substituted for the words “consideration 
money” in lino 2 of clause 2 »A (a). 

i i 

87. The Hon' bio Mr. M. S. Dus moved that tho following be substitu- 
ted % for clause 25 A ( 3 ), namoly 

(8) “If the landlord demands a higher fee than that prescribed in clauses (1) 
o (a) and (V (h) df this section, the transferee* or his successor in 
interest may apply tb the Collector. The Collector, after notice to 
the landlord, shall (?) make a summary inquiry. If the Collector is 
satisfied that the complaint is true, he shall inflict a fine on the 
landlord not exceeding twice the excess fee demanded. If the 
Collector finds that the complaitft is false, he shall direct the 
applicant to pay all legitimate costs iucuired by the landlord 
during the summary inquiry.” 
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He aaid: — 


“Sir, first of all I shall ask the permission ot the Hou'ble Member in charge 
of tho Bill to bt^a little indulgent to me and allow uie to* make a sligty. ultdt- 
ation in the amendment so ws to include > sub-clause i (4 ) and ( 5 ). It was, 
as it seems, rather an oteraight pn my part or the typewriter's mistNko.” . 


The Ilon’ble Mr. II.*McPhi rson said:— • 

44 Sub-clauses 4! and ( 5 ) are proposed to be cijt out altogether/' 

The Hon’ble Mr. Das said : — # 

“ Sir, 1 have very carefully and with much interest listened to the many 
speeches which have been made regarding the condition of* the raiyat and 
what can be done to help •him. Unfortunately the raiyat is not here — the 
raiyat is not to be found qny whose in this hull, and all of us say that we are his 
repreaeutarives. One sees an agqpt of the (Jomkshini Sablm with a picture of 
the cow going aboi^t collecting funds.to^ave cuttle from slaughter; you see also 
the cow in a picture of Bovril ; so everybody thinks he can represent the raiyat ^ 
1 do not say tha: 1 am a representative *of the raivat. 1 wish I were.* I 
should certainly feel a groator pride ip occupying Wiis styit here, and I do not 
mind standing at the farthest point of this lialhso long a* l (ton hhv fitly 
that 1 represent the poor raiyat. Sir, J have mixed with him ; 1 have made 
my feeble attempts, unsuccessfully, I must say, to. improve hys condition. 
At any rate, here wo have found the lloi/ble Mr. Maddox was not his 
friend, but he has changed since. The lloi/ble Hubu J.iuaki Nath Bose was 
not his friend, Ifut Ik* has changed since. The lloi/blo Mr. McPherson has been 
his friend within the last five years. When the Committee met at Cuttack, at 
which tho flon’blo Mr. Maddox presidorl. 1 was his friend and J continue to be 
his friend — at iea^t I am an older friend than any of them* gentlemen. Thou tuu 
question that has been put before us is the trunsj^rahilty. I have read that 
word and, when l go through the cumbrous provisions, the different stages at 
which the landlord might oppose him*, 1 ask, when* does all this ability go? It 
adds to the abdity of opposition, not to the ability of transfer. The most 
unfortunate circumstance jn connection with this question is that it is not 
possible for us to place ourselves in the poor rniyat’s position when lie is on tin* 
verge of starvation and wants to sell a plot of his holding. Perhaps the lloojg 
have come, starvation stares him •and his family, his house has been washed 
away, and then he wtonis to sell a portion his lioidmg in order to leave 
his family there in his village and to go to snipe place to work. as a 
coolie* and wants his railway fare; that is the time In* wants to sell his 
holding The question is, none *f us can place ourselves in that position and 
realize the pinch of necessity as it flinches him at that particular time. 8ir, 
everyone— many at lua*t — can .play the Hamlet’s ghost on too stage, but <Joes 
anybody realize tho feelings of Hamlet's ghost ? 4t is necessary for one to die 
like Hamlet, *be buried, and then come out ot his grave iftui then he would 
kuow what the feelings of Hamlet's ghost were, feo it. is not possible for u s 
to realize tho raiyat's position. All that I can say, Sir, apart from wit, but 
if it were possible for me to picture in graphic language the condition 
of tho raiyat in tho circumstances to which 1 have referred, and if i could hold 
up before the minds of the Hon’blo Members here the picture, 1 should 
say, there, there is the man ! lie wants to sell his land; he wants to go 
away at once; and then, I should ask you, uito you improving his position 
by putting all these clauses here, which enable the zamituiar to say ne # 
is a bad man ; that raaif has got a bad character, — pll these sort of objections. 
What does that mean?* These are the zaiminW § lookout. The transferee 
buys, and the zamindar bargains with him ; if the zamindar bargains for a 
thief, let him have a thief, but let the poor fraiyat who wants to have a 
little cash have facilities. 1 his is putting stumbling blocks in his way. 

44 Now the Hon’blc Mr. McPherson says^— I have taken down bis words — 
that wo do not want to increase litigation by Miggesting means of litigation 
What becomes of the state of things when you put in all these — in every 
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1 insthnce the zamindar can oppose. t Now the tiling, is this : the zamindar 
no doubt Ims a right to the land, but wv must take the raiyat’s share in it; 
he brought f the lumi to a better condition/ and we all know the old couplet: — 

f When Adam delved and live span, 

Where was then the gentleman ? * 

The «man brouglr the 1ml under cultivation, 9 wh<> worked on the 
land which was lying waste at the last settlement — it is the raiyat who has 
brought it under cultivafiop. The Government reaps the benefit of the 
cultivation; the zunindar realms the benefit of the cultivation.” 


The Hon'ble Mk. M Aim/wa rmt J I — 

f “ I rise to^a point of order. It is not the landlord’s description wo 
are discussing, but the demand hy k landlord for .higher fees. Have 
tL© Hon’ble Mr. Dub’s remarks anything to do^with item No. 87 or the 
demand of the Jsndloid for higher fees ?” # * • 

The Hon’ble Mu. Das said: — # 

. “ All that J mean by bribging forward these explanations is to 
consider whether the landlord has got a sufficient case in refusing his consent 
to the transfer/’ 

The Hon’ble Mr McPhziwhon said : — 

• 

^ think, Fir, that the Hon bio Mr. Das in in order. What he suggests 
is that this amendment of his snould be substituted for t the whole of 
sub-qlause (?), including tlio Explanations, He can, theiefore, discuss the 
Explanation .” 

The President said : - ' 

“ Your Muiendment is to replace the whole of No. 73?” 

The Hon’ble Mk. Dak said: — “ Yes.” 

'The Pres in knt said:— 

Then he is in order in di* cussing the various grounds on which lit* 
wishes to have it removed. . You are quite in order, Mr. Das.” 

The Hon’ble Mr. Das said: — 

“ All these grounds must be removed if you want to give him 
facilit). 1 do not want to disturb the right of the zuniiudur. Jt is 
settled that be should have 2»> per ce it, of tke consideration money. • The 
remedy is not nought for all cases The Hon’ble Mr. McPherson says this, 
that lu most cases the zamimiar receives 25 per cent,, and ft is only a 
few grabbing zutnindars whose cases require special legislation. Very good. 

1 hen who ought to be punished ? These grabbing n»en ought to be punished, 
i he majority of ztiminJats are good; they allow the transfers. I am talking 
only of Orissa. 1 have no right to talk of Bihar or Bengal; and the 
majority of zamindars are billing; tfyey allow the raiyat to transfer. 
Very good. Then there are a few, and what is the evil ? These few want 
more than 25 per cent. Very good, 1 say, if they want more than 25 per 
cenl, y punish those unscrupulous zamindars. As soon as a zemindar demands 
moro v the raiyat goes to the Collector and says — well the law authorizes 25 per 
cent and this man wants from me .'0 p/r cent, ; and the Collector inquires 
and says— you wanted 25 runees more, you will have to pay a fine of 50 
rupees. This he decides in a Nummary way. 

i% The zamindar, if he is a good man, will take 25 per cent . ; if he is a bad 
man, he will want more than 25 per ccnt. 9 and the transferee by some means 
will have to make it up with the zamindar. Now, the zamindar knows that 
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he has got all thin armour and he can object on such and such grouyds; 40 
he says to the transferee, *You £0 to the QtUector; 1 will go to the Oivil Court; 

I will take the matter to the highest Court and you calculate the cost of the 
litigation with me. Instead of that, you pay half of ihrtt amount* to me,'*’ 
That is what will be done under the provisions of the Rill, Under *01}’ 
proposal all that will be removed.” 

The Iloo ble Sik Bijav Chano Maiitab, Mahauajadiubaja Bahadur or IJurdwan 
said : — • . 

• • 

“I am sorry I have to oppose this amendment \>n the ground that, if we 
look at clause 25 A (tf) we find that this has been put in J,o safeguard certain 
customs that may exist, and the poiiy; that the Hon’ bio Mr. Das has in View 
is that, if there be such iandloixis m Orissa — he does not speak very highly of 
Orissa — they will oppress the rwiyats, but the saleguurd is that he may apjHmr 
and bo heard, etc., and 9 the Ool^jctor may ‘for iyiy good and sufficient reason 
refuse his consent to the transfer/ * y 

, • • 

il Supposing the reason that the Uon’bl** Mr. Das has in view is not a good 
ami sufficient reason, £he Collector wi Uncertainly Reject the landlord’s proposi- 
tion. I do not sse, therefore, why tho lioi/ble Mr. Das in this amendment 
should have brought in ail sorts of things, including ‘ Hamlet’s ghost/ ” 


The Hon’ble Me. H. M> Phkhson said 

U I admit that in this matter J have a certain amount of sneaking-sympathy * 
with the Hon ble Mr. Das. Wnat he apparently wants to put into the Bill is 
that all occupancy; rights nr.* transferable, that zamindars are entitled to be j>aid 
a fee of 25 per cent., and that if they ask for more than 25 per cent., tile 
raiyat may go to the Collector and get penalty out of his landlord equal to 
double the amount of the excess demand. That may be a very desirable 
position, but wbat we have to consider is the question * of # practical politics. 

Kven with all those safeguards that we have included in our clause 25 A 

safeguards in the interests of tho zavnyidara— rhere has l>een a considerable 
amount of opposition to our proposals. If we had put forward propositions such 
us Mr. has has suggested, we should have # had all the zamindars of Bengal, Bihar 
and Orissa on tlie top oi us, fftui there would have been no chrfnce whatever of 
carrying our proposals. I do not see that his proposal is #a practical one in 
the present staU> of affairs, and J d*> not soo how we can possibly acfcept his* 
amendment at this ^age of the discussion. M*. Das, I may remark, himself# 
throw out as a general accusation against the BiH that # we had ransacked all 
the law^of India to Hnd repressive legislation to luilffce against the peaceful 
Uriyas. Tiiis little addition to thejmnal clauses of the Bill now proposed by 
hi oi does not seem to accord with "his accusation or with his general altitude 

towards the Bill. I must oppose this amendment/’ 

• • 

The Hon’ble ftfli. Das said : — 

“I do not look upon it as a penal clause. I made a re. mirk to that effect 
but what J really meant, an I shall perhaps anew hereafter, is that «he Hill 
g'ives us perhaps the character of being the mosf turbulent people under Your 
Honour’ a Government. I do not like to say a word %bout tho.zumtudnrs of 
liihar or Bengal. I do not know them, anck perhaps there are many very kind 
or very good landlord* amongst them ; at any rat*, moat of our zamindars aro 
good <•, mugh, and what 1 say is, do not throw the apple of discord among sf 
theta. If they can settle it between themselves let them do so. If a raiyat 
dances attendance on a zamindur and works a little for him, lie may thereby 
get his foe or a portion of ftis fee taken off. But it be goes to Court be finds a 
formidable enemy, and I would rather have ‘ the song of the dying swan’ 
from the raiyat. 

• 

“If the Hon’ble -Mr. McPherson has sympathy with my views, I expect 
him to have the courage of a Scotchman.” “ 
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A Uiviaion was then taken, with the following result 


A !/{>—*■ 

) he'lioo'ble Babu Bbupeudra Nath Basu. 

Baja Hfcjendra NaAyan, 
Bhauja I)lo. 

Mr. Bap. 

Babu Braj Kisbor Prasaji. 


floe* — SO. 

The Hon'ble Mr 81aoke. 

„ ♦ Iiaja Kism-i Lai Goswami. 

„ Mr. Greer. 

„ kr D. U. Macpberaon. 

„ Mr. Collin. 

„ Mr. Stevenson -Me ore. 

. y Mr. Chapman. 

t ft Mr. Fjnnimoie. 

Mr. Kerr 

„ Mr. Stephenson. 

v Mr Maddox. 

, , f Mr. Kuchler. 

„ Mr. Morphead. 

„ Sir Frederick Looh Halliday, 

Kt. c 

„ Mr. Gumming. 

„ Mr. Booipap. 

„ Mi. Oldham. 

,, Mr II McPh^rpdn. 

• ,, Babu Janaki Nath Bose. 

., M aharaja Bahadur Sir Prod} ot 

Kunitti; Tagore, Kt. 

,, Sir Frederick George Dum- 

uvne, Kt 

„ Bar Sit, i Nath Ray Bahadur. 

M Lt. Col. G. Grant-Gordon. 

„ Sii Bijny (hand Mahtab, 

Maharajadhiraja Bahadur 
of Purdwau. 

?> Babu Kritanand Sinha, 

Mr. Apcai. 

Mr. Stewurt. 

^ C 

,, Mr, Go’am Uossain Caeairu 

Arid. 

,, Mr. 8i»i\ id AVaai Ahmad. 

„ * Maulvi Saiyid Muhammad 
Fakhruddm 

,, Babu Hriehikepb Laba. 

Muuhi Saiyid Zahiruddin. 

„ Mr. Beid. - 

,. Iiai 8heo Shurkor Babav 

Bahadur. 

„ Bai Baikuntha Nath Ben 

Bahadur. 

„ Kban Bahadur Maulri Bar- 

* fame Husain Khan. 


The following members were absent 

The Hon’ble Mr. Mitra. 


Kumar Bheo Nandan Prasad Singh. 

Maharaja Manindra Chandra Nandi. 
•Maharaj-Kumar.Gopal Baran Narayan Singh. 
BabuDeba Prasad Sarbadhikaxi. 

Mr. Norman McLeod. 
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Xbe Hoci’bUD* AbduUah-al-llaimfci Suhrmwardy. 

„ Mr. Dmtl. . * 

n Bsbu Mmfcsndrt Nsfch Rsy. 

y? Mr. Dip Nsrayan 8iagh» 

„ Dsfcu Bal Krishna ^ahay.* 

The result of the division was ayes*4 f noea 30, and the motion ijas there- 
fore lost. * , 

The following motions were, by leave of the Pfesidqpt, withdrawn :— 

88. If motion No. 79 be ^iot carried^ the Hon’ble Raja Rajendra 

Narayan Bhanja Deo to move that tho words # 41 whether the hold- 
ing or portion thereof is transferable by custom without tho # 
consent j^f the Jaudlordtr whether the landlord has p Ik* sub- 
stituted for the words 14 whether tho landlord is entitled by 
custom or for” # in lii!e f» of clause 25 A (S\ 

• 

(The Hon'ble, Afembet, howev<r, stipulate* tfiat if hi* motion* No*. 88 and 
83 be carried y the irords u or portion thereof " in the above amendment • 
ihould be omitted.) • 

89. The Hon’blo Bsbu Hrishikosh Labs. to move the* following 

amendments to clause 26A (8) — 

»'*) the words u transferee or his Kucc<*sor” be substituted fol 
tl«e word “ landlord” in line 6; 

(/it the words “ or for any other good and sufficient reason ” in 
lines 6 and 7 be omitted; and • 

(iii) the words “ to obtain a registration of the transfer of the 
holding or a portion thereof ” . be substituted for tho 

words “ to refuse his consent to the transfer” in line 7. 

— 

The whole sentence, therefore* to read as follows: — 

u The Collector, after giving notice to the landlord to appear anti be 
"heard, shall thereupon inquire and decide whether the transferee 
or his successor in interest is entitled by custom to obtain a regis- 
tration of the trails (pr of the holding or a portion thereof, and* 
if the Coyector finds that the holding is so transferable, etc.” . 

90. If motion No. 79 lx; not carried, ^hc ifon’ble Raja Rajendra 

Narayan Bhanja Deo to move that the Vords 4< and any arrears 
due for the ^holding ” be inserted after the words u cause the 
said fee ” in line 10 of clause 25 A (8). 

•91. If motion No. 79* be not carried, the ifon’ble Raja Rajendra 

Narayan Bhanja Deo to move that thw following proviso be added 
*at the end of clause 25 A (.5), namely : — * 

“ Provided that no such application shall be admitted by the 
Collector if it is made after six months from the date of 
the landlord’s refusal.” • 

• 

92. If motion No. 89 be carried, the Hon’ble Babu Hrishikesh Laha to 

move that Explanation I to clause $&A(8; be omitted. 

93. If motion No. 79 be not carried, the Hon'ble Raja Rajendra 

Narayan Jihanja Deo to move that Explanation 1 to clause* 

26 A [8 ) be omitted. • • 

v * • 

94. If motions Nos. 79 and 93 be .not carried, the Ilon’ble Raja 

Rajendra Narayan Bhanja Deo to* more that the words (i *that 
the holding is transferable • by custom ” be substituted for the 
words “ that he is entitled by custom to refuse his consent to the 
recognition of transfers in individual cases” in lines 3 to 5 of 
Explanation 1 to clause 25A (8). 



80 THE CALCUTTA GAZETTE EXTEAORDINAR^ MARCp 80, 1*12. 


• . • 

95. If motion No. 79 be «pot carried, the'Hon’ble Raja Rajendra 

Narayan Bbanja Deo to *move that the following be substituted 
for Explanation II to clause 25 A ($\ namely: — 

44 Explanation //.— The*following shall be considered good and 
sufficient reasons # for .the landlord’s refusal to give 

consent — . 

* • 

44 :i) that the transferee is a non-a^riculturiat or a profes- 
sional morn y-lender ; 

44 (ii) that the transferee does not reside within, or in the 
i vicinity of, the village in which the holding is situated ; 

“(ii it) that tte transfer does not result in the creation of 
t unreasonably small holdings; and 

11 (ip) that the transferee is a habitual defaulter of rent or a 

person who, for any other reasonable cause, should 
not be made a tenant of the landlord without his 
consent.” 

# • • . 

96. If motion No. 83 bo carried, the Hon’ble Raja Rajendra Narayan 

Bhanja Deo to move’that Explanation II (in) be omitted. 

97^ The H'on’ble.Mr. Saiyid Wasi Ahmad to move that the words il is 
in respect of a portion of a holding ” be substituted for the words 
“results in the creation of unreasonably small holdings” in 
* Explanation 1 1 (m) to clause 25A* (3). 

98. The Hon’ble Balm Ifrishikesh Lalia to move that the words 

“ provided that the Court shall presume such finding to be correct 
until the contrary is proved” in lines 3 and 1 of clause 25A (5) 
be omitted. 

99. The Hon’ We Mr. Saiyid Wasi Ahmad to move that the words 

44 provided that the Court shall presume such finding to be 
correct until the contrary is proved 5 * in lines 3 and 4 of clause 
25 A i/>) bo omitted. 

100.. If motion No. 79 he mg carried, the Hon’ble Raja Rajendra 
N drav an Hbanja Deo to move that the words 4 * provided that 
the Court shall presume such finding to be correct until the 
contrary is proved ” in lines 3* and 4 of clause 25 A (J) be omitted. 

101. The lloidble Sv**Bijay Chand Mahtab, Maharajadhiraja Bahadur 
of Burdwnn, to move that for sub-clause (5) of clause 25A the 
following be substituted, vIm\ — 

* . • 

44 ( 5 ) Nothing in this section shall affect the right of any party 
to institute a Civil suit on any matter decided by the 
Collector under this section.” 

7 A. The Hon’ble Mr. McPherson, with the permission of the President, 
moved that for suWclause 3 i and Explanation 1 thereto of clause 25 A the 
following be substituted, namely : — 

“(3) If, in any such case, the landlord refuses to accept the requisite fee, 
the transferee or his successor-in-interest may deposit such fee 
with the Collector, and, at the same time, apply for registration 
of the transfer. The Collector, after giving notice to the 
‘ landlord to appear and be heard, shall decide whether the bolding 

is transferable by custom without the consent of the landlord 
< and whether the landlord has any good and sufficient reason to 

refuse his consent to the transfer \ f and if the Collector finds 
that the holding is so transferable, and that the landlord has 
no goqd and sufficient reason to refuse his consent to the transfer, 
he shall cause the said fee to be delivered to the landlord in the 
prescribed manner, and shall, by an order in writing, declare 
that the transfer has been duly registered. 
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Explanation /.—The fact that the lapdJord is in the habit of Charging 
fee* on the registration m transfers of holdings shall not by 
itself be taken as proof that the holdiuff is not transferable 
. by custom without the consent of the landlpra . f ' • * • 

« • 

The motion was put and agreed te.* 


8 A, The Hon’ble Mr. H. McPherson, wi 

dent, moved that sub-clauses (4) and ( 5 } of cfcuse A bo omitted. * 

The motion was put and agreed to. • 

9 A. The Hon’ble Mr. H. JJcPherson, *with the permission of the 
President, moved that the following sub clause, to be nur^oered (4), bo added 
at the end of clause 25 A, as amended in Council, namely:-- 

“(4) Nothing fc this section shall applv* to the transfer of an occupancy- 
holding in a«permantntly-settled estate. 1 ' 

The motion was put and agreed £o, m 

Clause ?4C. 

• • 

10 A. The Hon’ble Mr. H. McPherson, with the permission of the Presi- 

dent, moved that the following new illustration be added after illustration 
la) to clause 246, namely : — • 

“(laa) A usage under which a raiyat in a permanently settled estate 
•is entitled to sell his holding without the t*onM*nt of his land- 
lord is not inconsistent with, and is not expressly by 
necessary implication modified or abolished by, the provisions 
of this Act. 'That usage, accordingly^ wherever it may exist, 
will not be affected by this Act.” 


lie said: — # 

“This is a consequential amendment to No. DA. The illustration, as 
it stands in* the Bengal tenancy Act,* was included m«tho original draft 
of the Bill. It was removed from the Bill when it yas proposed to mako 
clause 25 A generally applicable. Now that clause 26 A has been made 
inapplicable fo permanently- settled estates it is necessary to restore the illustra- 
tion, so far as permanently -scuttled estates are concerned. ” # 

'fhe motion was put and agreed to. • 

The following motions were, by leave of the President, withdrawn : — 

• • 

Clause CO. • 

128. The Hon’ble Mr. M. S. ban to *u.ovo that the word 
“ raijat ” he inserted after the word “ bajiaftidar ’’ 
in liucB 1 and 4 in the proviso to clauxe.oO. 

Ctauss 62. 

• • 

1^9* The Hon’ble Raja ftajendra Narayan Hianja Deo to 
move that the words u in a pcrmunently-sotfled 
• area ” Hoes 1 and 2 of clause 52 (/ ) bo omitted. 9 

130. • If motion No. 120 be carried, the Ilonlde Raja 
Rajendra Narayan Bhanja Deo to move that the 
words “ situated inis permanently-settled ardk” iri 
lines 3 and A*'f clause 52 (^) be omitted. 


• i.e, Aet VIII of I486. 
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* * dafue 6 4 A. • 

« 

131. The Hon’bie Baja Rajendfa Narayan Bh*nja Doo moved that 

■ clause 54A be omitted. . 

• ■ 

He said : — 

• • 

“ This is a new measure and has been taken from the Chota Nagpur 
Tenancy* Act # it encroaches upon the existing rights of the landlords. 
Qlause 148 in Chapter XU, yrhichia practically the name provision as thia, limits 
its application to temporarily-settled aieas, and this one-—54A— vrill practically 
be introduced for permarfeutly-aettled areas. I have got another amend- 
ment *on permanently-settled* areas, ho I need not say anything about 
that. It is intended to apply to perroaneufly-settied area, where Chapter XII 
is net introduced. # 1 think this restriction should not apply not only to 
permanently-settled area but also to temporarily-settled area. I beg to move 
that this clause be deleted.” * # 

The Hon’ljle Mr. Das said : — 

• • • i 

“ 1 have the same amendment and if Your Honour permits«me, I will make 
' my remarks. ” . * 

The PkwiDENT said 

“Certainly.” 

The Hon’bie Mu, Das said 

/‘ This I oppose because it is really injurious to ’the interests of 
the raiyat. What was the actual state of things when the revisional 
settlement work began ? From the year 1840, when we had a revenue 
settlement to sometime in 1890, the raiyat was in the habit of breaking up 
waste land and bringing it milder cultivation and enjoying the produce with- 
out paying any rent for it, because the % zamindar did not care to measure 
the land. From time to time the zamindar measured the land and then 
they sottled up accounts and the raiyat paid something. Of course it will 
be said that ho was not a raiyat there; 4 it was the zamindar’s 'property and 
he was encroaching upon it. So he has no doubt in that case, but the 
♦nmindai by custom had allowed him ; tfcere was good feeling and the 
zamindar showed him that indulgence. But the Revenue settlement work 
began. To quote the tvords of the llon’ble Mr. McPherson he says:— 

‘*Fhu Government of In^ia have suggested that the relations of landlord and tenant 
in Orissa are not such mb to justify interference, of this kind, but in my opinion there is 
nothing whioh is more essential for the preservation of satisfactory agrarian conditions 
iu Qr \ ssa than the authoritative settlement of the disputes that have arisen in the course 
of revision, or will arise in the oourse of maintenance/ between landlord and tenant over 
tins and other like matters ItHs one of the regrettable results of revision work that it 
has brought to the * prominent uotice of the proprietors thousands of oases of petty exten- 
aion of cultivation, rath of which has beooine a bone of contention between landlord and 
teuant, the landlord claiming that the tenant is a trespasser and refusing his permission 
to the inclusion of the area in the original tenancy exoept on payment of a rack-rent 
the tenant claiming, according to oW custom, to hold at the average village rate or at 
tho rate paid fqr similar lands in the vicinity. Had there been no revision settlement 
and no maintenance, the tenants would, i^( 9 cases out of 1( 0, have gone on extendine 
their cultivation without let or hinderance and at the next iaud-rovenu* settlement Uhw 
would nave been assessed to rent for the esoese area at the average village rate, without 
ahy olaim or reinonsfcranoe ou the part of the samindar. Daring the courw of the last 
revenue settlement operations, no proprietor, to my knowledge, ever maintained that his 
tenant was a trespasser in respect of excess area, or claimed a rent in kind The oustom is 
undoubtedly, as stated by Mr. T^lor, that tenants in OriaJa break up waste lands in 
villages with or without the expras consent of the landlord, and from time to time the 
latte* measures up the new estivation and settles a fair tent which formerly rued to 
be the village rate for similar lands in the yicinitv. The extreme rise of prioes in reoent 
years has tempted the cupidity of landlords, and they are endeavouring to break down 
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the old onstom It is our dot? to stand between the landlord and tenant and fee that 
the latter ?s not wronged bf the former. W$*ba?e large! j created the difficult/ by our 
interfereuoe. We should not run away from it ’. 


• t • 

44 They say 4 have largely created the difficulty by our own interference 
and we should not run aw%y from it* and to-day they want to interfere again 
and bring about unfriendly relations. ft* reminds me *>f the mother-in-law 
in an English house— >1 dan V know what if is in a Scotchman** house. *ln an 
Englishman’* house the {W’ther in-law comes there and disturb* -the friendly 
relation* in the family, and then she say* 4 ydu don’t agree and 1 must bej 
here to see that*you do agree.' But thi* disagreement comes about by her 
presence and yet she says she must be there, * % 

44 Looking at it from a serious point, of view, there is the Government of 
India’s opinion that the iolation» between the landlord and tenant would not 
just’fy such a measure# This is brought from Chota Nagpur. But how 
long has it been in Chs>ta Nagpur? It 1ms been there from 1908. I was 
reading only tin* other day a j**rt of. the speech delivered by the Lieutenant- 
Governor of East Bengal— a part of the farewell speech to tho Council, and 
there lie said ‘ experience should 6e jh<^ basis «of legislation and we must 
proceed slowly.' • Wo lose sight of tin* fact that during the last few years 
there have been several Acts introduced iuttf Chota Nagpur wyJi a view tii 
place on a satisfactory basis the relations of the landlord and tenant there. 
We als > know all about the Munda raiyuts and this Aut has been in •existence 
only for ^ years, and so little known about it when tho Bill was introduced 
into Council those gentlemen who are tesporisiblo for tljo Bill had r.ot thought ■ 
* of introducing it into the Bill : nflt only that, but 1 beg to raise a very serious 
objection which, in my honest opinion, is deserving of consideration, that is, 
having in view tliift remark from the Government of India that the relations 
of landlord and tenant do not call for such a thing, I bejg to inquire whether 
the consent of that Government has been taken to the introduction of this 
special clause by the Select Committee in that Select Committee.” 


The Hon’ble Mr. McI’HKKBON said: — 

il May I rise by way of explanation merely to point out that this is not a 
clause introduced by the Select (Joiniyittoe ? The principle was already 
embodied in the Bill in ciauHO # 14*, and lias been sanctioned by the Government 
of India, it is the same principle in a different pi hoc. ” • 

• 

The Hon’ble Mr. Dm said : — • • 

• • 

4 ‘ It is tho same principle but it is very different in fojm. Tlum Sir, we have 
had sufficient experience during the revision and Revenue settlements of Orissa 
as regards the prudenc* and desirability of introducing one Ac* which was meant 
for one part of the country in another part of the country. The Bengal 
Tenancy Act* was introduced and after all those trouble** Government found 
out that a separate Act was necessary, and now in Site face of that, experience 
•—an experience the result of which is before us and has been "the occasion for 
much discussion in this Council— it is decided to import into Orissa a part of 
Chota Nagpur Act. 

44 Looking at the Chota Nagpur Actf I find, tHSs, Sir, that the oral or written 
consent of the landlord for the conversion of a raiyati holding shtdl be required 
in every case. Now the state of things in* Chota Nagpur is very different. 
Korkar means lands, by whatever name localjy known, such as bahbuia , 
khandwat, jahasan or ar iat which has been artificially levelled or om banked 
primarily for the cultivation of rioe, and which previously was jungle, waste 
or uncultivated, or was cultivated upland or which though previously cullivfited 
has become unfit for the cultivation of transplanted rice. These different kinds 
of waste lands. include also lands which have been cultivated once and have b^en 
allowed to grow waste. Then the condition of tilings is very different in 
Orissa, and nobod} can say how this will wofk jn Orissa. Then the introduction 
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of this into Orissa wifi at least disturb the happy state of things and peaceful 
state o! relations between landlord* and tenants injOruwa wliich have existed 
hitherto. Who wants it ? Neither the zawindar wants it flnr the raiyfU w*»t* 
it. Hejnay be foplisb. He sleeps oyer his rights. He allows the raiyat to 
cultivate his lands without taking any, rent from him. That is his lookout. 
Bat i suppose he is not so ^foolish, but knows fbat, after all, the raiyat is 
something like a garden to him. Ev6ry time he goes to him, he will have 
something from him, and therefore he allows him to have all these advantages. 
Then the raiyat does not want it This is introduced by the Settlement 
^iJepaxtinent. The Settlement Officer is there and he says > * I have said that 
4 have created the disturbance, and 1 must be here because Bmean to do the 
same thing which ^jreatfcd the disturbance before.’ That is the sort of 
argulnent. 1 submit this ought to be removed and further it is not called 
for. It is really legislating to disturb & happy and peaceful state of things. 
We do not want tt> increase litigation and friction between the landlords and 
tenants. The one is rich and the other is poor. There must he a conflict of 
interests between these two classes of people, ahd the less the prominent points 
of this conflict are brought to the notice tff the .parties, the better for the 
parties, and the better will be the relutnuis between them. If an attempt is 
made by legislation to bring into prominence the relations between the two, 
moro frequently, the result will bc^ friction, and I think peace (flight to 1 e bought 
at any price, men at the price of the desire to legislate*” 

• 

Tbo'Hon’ble Mr. Maddox said:— 

, “ Sir, I think that if an Uriya raiyat wore here to listen to the latter part 

of the debate lie would *}>erhap8 recognise hie mother in-law, 1 do not see how 
the IJon’ble Mr. Das can say that this clauso is not designed in the best interests 
of the raiyat*. It is designed to give them protection and V> pre*erve to them 
the fruits of their labours subject to proper control by the landlords. I may say 
that this clause incorporates one of the conditions on which this legislation was 
founded. Many grievances were considered and ns the Hon’ble Mr. Das 
mentioned yesterday, the bijiaftidars were one of the classes who were found 
to have been wrongly reft* rded. The bajtaftimr s have now been put on a 
better basis in this Bill, as also the efrandnadun and the proprietary tenure- 
holders and others. This provision is one of the means which have been sought 
in this Bill to redress the grievances sc far an the raiyats ere concerned, and 
there are othertf for the landlords and the zamindars. It was found that they 
had dillioulty in pitying th^ir land-revenue and a concession has been devised 
‘whereby they shall get ms an addition to their private lands, lands which were 
'found in their cultivation at the last settlement. These lands will be recorded as 
their nij jote or private laiftls on which occupancy-rights will not accrue as an 
addition to the nij-j te Hinds which they lmd beiore, that u to say, the prqprie tors’ 
private lands will be increased by double the amount which they formerly had. 
In return for this concession the zamindnrs are asked to recognise the lands 
which the tenants have reclaimed by their exertions. It is a part of tin? conces- 
sion which the landlord^ will give up, in return for which they will get a 
concession of increased area of private lands. I think that* this particular 
clause is & very fundamental clause indeed, and I beg the Council to retain it.” 

The Hon’ble Mu. H. McPherson said: — 

“ Sir, I will first endeavour to explain to the Council the history of this 
clause as it appears not to be clear. This, and the ten following amendn ents 
relate to the reclamation of waste lands by raiyats. In the course of the 
revision settlement it was found that rai}ats were in possession of areas, 

* usually of inconsiderable extent, which f i om a comparison with the maps and 
records of the previous settlement appeared to be reclamations of former waste 
lands. A considerable amount oi dispute arose over these petty reclamations, 
the raiyats contending on the one hand that they brought them under reclama- 
tion in accordance with auctent custom or with the consent, tacit or expressed, 
of the landlord or his local agent, the landlord contending on the other hand, 
tha' the reclaimers were trespassers. The disputes were in practically all cases, 
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a mi cably tattled on «ibe interposition of Assistant Settleaiant Officers • the 
landlords withdrawing Cbcir objections ofi receipt of a small itfbw from the 
raiyat and a fair and equitable rent was settled for the additional lauds in 
accordance with # the provisions of section *2 of the Bengal Tenipcy Avitf* 
corresponding to clause 54 of the present Bill. When the Hori’ble Mr. Maddox 
explained to the Osissa Coruraitt^a of # 1909 the concession which he 
porposed to recommend to Government with regard to private^ lands of 
proprietors in Orissa tffe Proprietors who took partin tho proceed) nps % act] uiesced 
in nis proposal that tne Orissa Tenano^Bill should include provisions on 
the lines o£ the Chota Nagptir Tenancy Act /br the assessment of n|w 
reclamation to which landlords had not taken objection within two years 
of its commencement. These provisions were embodied in clausa 148A, 
which is a part of the maintenance chapter ot the Bill. It is still uncertain 
whether the policy of n&mtonance will be extended *to Orissa and it is 

f >ossible that Onaptei XII may never given effect to. The §ulect Committee 
iare therefore re|>ealed the •provision <>f clause 148A with certain modifica- 
tions in this clause 64 A. 1J theip be a periodical revision of records at regular 
intervals of three or five’years, landlords will roceive np to date maps ami 
records of their villages and will t>e in a posit iop to detect with ease enoroach- 
roents on wastg lands. Under these circumstances, there is no reason why provi- 
sions which find a place in the Chota Nagpur Tenancy Act, should not apply* 
to areas in which the provisions of Chapter Xll # are in force. The case is 
somewhat different in urea* that are rfot affected J> v Chapter XL1. In such 
areas, or throughout Orissa, if it be decided to have no maintenance of records 
in Orissa, ft was thought by the Select Committee that two years wns too shoft 
a period in which to expect a landlord to take cognizance of "unauthorised 
extensions of cultivation. The period was accordingly extended to four 
years. A further concession was made that if the reclaimed areas were 
situated in tracts of waste land that had not yet been included in viUagos 
as defined in section ii, the ordinary 12 years' rule should apply. Such 
tracts ure said to exist in some 1 of the larger perms non tly -settled est ates 
like Kujang or Kuiuka, and it was represented that reclamation may g * on 
undetected in such areas for more .than four yeanf? it was therefore reason* 
able to make this concession in their favour. I oppose this and the other 
amendments to clause 64 A because 1 consider the daustAo be necessary 
for the prosper administration of the agrarian law and the regulation of 
the relutious of iumilord Juid tenant in Orissa. If a landlord neglects his 
estaie tb such an extent as to fail to detect for four* your* extensions of 
cultivation, it is only fuir that he* should pay for his neglect. It is grossly 
unfair thtft the average mofussd raiyat who has ppent his time, labour 
and money in making an addition to his holding* either in ignorance of the 
fact Jhut his landlord’s written or specific consents noceasiry, ot under the 
impression that he has made the reclamation with his landloid’s knowledge 
or with the tacit consent of lus landlord or of the landlord’s local ugeut, should 
at tlje end of four, six or ten years be liable to be tamed neck and crop out 
of the land which he has redeemed from barreimess and converted into a 
source of profit both to himself and his landlord. What we provide is that 
in such a case the labourer shall retain the land on condition that lie pays a 
fair and equitable rent for the same The right of the reclaimer has always 
been regarded with consideration in the agrarian economy of India. Hectioh 
62 is a testimony to that, indicating as itdoel, that the common practice is to 
measure up lands periodically and assess additional areas that nuay be found 
to have accrued to holdings by reclamation. It was the old custom of Orissa. 
When the last revenue settlement of Orissa was made, rents were adjusted on 
an area basis and no landlord ever sought to deny the right of Ins raiyat 
over any area that appeared to be in excess of the previous settlement area* 
oi the area shown in thq landlord's own papers. Treat my defence* of this 
provision on grounds of common honesty and equity. The clause as it 
was drafted commended itself to the approval of the landlords who # were 
on the Select Committee* 1 would ask those of them who have now proposed 
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. these amendments to disnlay the spirit of generosity and* equity towards their 
tenantry in this matter ana to withdrrfy their oppoeitiofi. 

# 44 Before sitting <| owr b 1 wish to mft ke ft ^ ew remarks regarding some points 
rinsed Ay the Hon’ble Mr. Das. I will fif»t deal with his objection that in this 
particular matter we are copying# from the Chota Nagpur Tenancy Act a 
provision that has only* been in forcd # for four years, and that four years 
is not lour enough to enable us to judge of its working. He Ims also told us 
that experience should be the basis of legislation To my mind inclusion of 
« this provision in the Chota Nagpur* Tenancy Act is a very strong argument 
r inueed for its inclusion in the? Orissa Act The case of Chota Nagpur is exactly 
on all fours with that o{ Oritsa. The old custom was undoubtedly in Chota 
Nagpur,' as i a Orissa , that raiyats who made additions to their holdings by 
reclamation lmd rent assessed on these additions. • But what is now happening 
in Orissa happened also in Chota Nagpur. The landlords instead of following 
the old custom ‘began to put forward the contention that the ruiyats were 
trespassers in respect of these additional areas. ' I may here read a passage 
from Mr. John Reid’s edition of the Chcrta Nagpur Tenancy Act. The 
language in which he explains the reason why this addition was made to the 
Chota Nagpur Act runs thus: — • * • • 

* The com 1 1 Kyi practice according to which some landlords used ^to 
allow raiyats to prepare korka - without objection for a period 
of iour or five years, and then sue them for ejectment as tres- 
passers whon the lands became valuable, is met by the provi- 
sions of sub section 3). Unless the landlord noW sues for 
ejectment within two years from*the date on which the cultiva- 
tor commenced to prepare the land, be will be deemed to 
have given consent and to have condoned the trespass 
(if any J.’ 

44 That is exactly what we are (thing in Orissa. Wo find that landlords 
are beginning to object to these petty rec amations and to threaten that 
they will sue the raiyats *in the Civil Courts for ejectment. As a matter of 
fact they have sued in some cases, but they have never pressed the plea of 
trespass home. We have settled, as I have said, thousands of these cases 
in the revision settlement without objection and similar dispute^ which have 
gone to the Special Judge or the Civil Court have been settled amicably in the 
same way. * 

“ In these circumstances wo have embodied in the Jaw a provision that if 
reclamation has gone on without objection for a certain period, say four 
years, 4he landlord will be presumed to have given his consent and to have 
known that the raiyat is reclaiming the lands in ‘question, Jn some ways 
I am indebted to the remarks that have fallen from the Hon’ble Mr. Das, 
because they support f the arguments on which we have based the intro- 
duction of this provision into the Act. lie has told us that it has beeif from 
time immemorial the custonf in Orissa for raiyats to reclaim additional areas, 
and to pay additional rent for them, when they are brought to light by 
periodical measurement. It is because this old custom is being infringed, that 
we are endeavouring to provide this compromise in the Bill. 

44 Then, the Hon’ble Mr. "Das has taken hold of some opinions that I 
expressed elsewhere on this subject, to discuss what is really a different subject, 
via., the subject of maintenance of records*. That will come on in due tune. 
What I want to point out to Mr* Das is that you do not avoid the difficulty by 
oxbluding a provision of this kind from your Bill. We should merely be runuing 
away from the difficulty if we took no action in the matter. The question has 
arisen. 4 The doctrine of trespass is being maintained by some landlords, 
and, as a matter offset, suits are being tiled for the ejectment of reclaimers. 
1 do^not know in what sense Mr. Das oau represent himself as a friend of the 
raiyats in this matter, when he asks the Council to exclude this clause from 
the Bill. It do action be taken, the question will only be postponed until the 
next maintenance operations, if there be any such, or until the next revenue 
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€i The Hon’ble Mr. Da* says that by thi» measure we are only gdlng to* 
disturb the friendly relations that subsist* between landlords and tenant* in 
Orissa. He any a that the Orissa landlords are people who # sleep otqt their 
right*. That is jolt what we want tn ayoid. We do not, want them to r1«*b|> 
over their rights tor ten or twelve year* antb then wake up to hnd valuable 
plot* of land, made by the raiyut*/ whi<Vi # they can dawn a* their own. We 
want to have the mattet itocioed on the spot and at onoe. With •these 
remarks I oppose the amendment.” • 

On the HonJble Mr. Da* rising to reply, the Pre^Jdent said : — 

4 * I do not think that you have got the right to reply in regard to this/’ 

The Hon’ble Raja Rajkndra Nakayak Bhanja*Dko said*:— * 

44 He also has a motion on it.” 

The Prrsidfnt said : — 

44 He ought to have movecf the amendment first, if ho wanted to have the 
right of reply.'* • • • 

The Hon'ble Raja # Raj* ndha NaAatan Biianja J)ko said : — * 

44 1 think, Sirfthat f ho landlords in Orissa are not veiy interfering and do 
not interfere with such cultivation, and the present happy state pf tilings will 
be disturbed by the introduction of this ney clause. TlgToforo 1 wish to press 
this motion. 9 ’ • • 

The motian was then put and lost. 

The following motion was, by leave of the President, withdrawn*: — 

132. r J’he Hon’ble Sir. M. S. Dus to move that clause 6 4 A be 
onutt* d. 

133. The Hoii'hle Rai Shoo Sbatilcar ,Sahny Bahadur moved that the 
words “ oral or* 1 in line 2 of clause 64 A ( i) b»* omitted.* 

He sa:d : — 

44 Sir, these words will unnecessarily increase litigation. In every cn*o 
the trespasser shall raise the plea of oral consent. Jt is difficult to decide a 
case oil oral evidence, and this is %n exceptional privilege to the rai vat, 
we should confine ourselves to 4 written consent, 5 which will be easy to ptovo 
or disprove. 1 ’ • # 

The Hon’ble Ma. MqPherson said : — . 

44 1 do not accept this amendment. I think it Vs better to leave the words 
4 oral ori as they are in the clause.” “ # • 

The motion was then put and lost. 

Thf? following motions were, by leave of the President, withdrawn 

134. The Hon’blo Mr. Sai>id Wasi Ahmad to move that the 
words 44 oral or” in line 2 of clause 64A f J) be omitted. 

1 56. The Ilon’ble Rai Sheo Shankar Sahny Bahadur to move 
that clause 64 A (?) be omitted. 

13C. If motion No. 131 be not* carried, the Ilon’ble Raja 
Rajexidra Narayan Bhanja Deo to move tli*t clause 64 A 
(2) be omitted. • • 

137. The Hon’ble Babu Hrishikesh Laha moved that the word “ twelve” 
be substituted for the word 44 four ” in lino 3 of clause 64 A \9 ). 

He said : — „ * ♦ 

(i Sir, thi* provision lays the axe at the root of proprietary right. 'The 
principle of the right of property is that a man is 'no t only allowed to dispose 
of his land usefully, but also to let or refuse to let at his own p Uni sure without 
anybody’s leave, in fact to do what ne likes with his own. 'Phis clause 
gives right to any trespasser who may scatter a fe w seed* upon a plot of land 
unknown to the landlord, and there is no reason whatever why a landlord 
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•should be compelled to recognise him as a tenant after a chert period. The 
raiyat may be a most uudesirable, person, and the landlord will have no 
option* to pick and choose and nettle with another raiyat who may give a 
better rent and lietter security for thp payment of such rent in consideration 
of the increase of population ^increase of agricultural profits and increase of 
demand for land. If for some reason the trespasser remains in possession 
and if he refuses to execute a lease tendered by ^tha landlord, tho landlord will 
be driven to the necessity of instituting a suit in ordej to obtain a fair rent from 
him, and he will have # no right to deal with him at his discretion. If this 
clause be passed they will effect a redistribution of property, the raiyats 
being given a right wlrtch they do not now possess but which they will try to 
obtain by hook < r Tiy crook.* and the land^rds relegated to a back scat though 
their responsibilities as owners will ie rosin juflt the same. In fact this clause 
proposes a redistribution of projierty between landlord and tenant without 
offering any* compensation to the landlord for the deprivation of the sum of 
his rights. It will sit up* class against cfnss and* aggravate the evil of 
litigation. By clauses 1)0 and ‘J67 die rights of the landlords both in 
temporarily and permanently-settled estates to contract with their raiyats 
have been taken away ami the Revenue < Mfieer inis been made the arbiter of 
their fortunes, and now tin* powyr of the landlord ev»*n to dfive away a tres- 
passer from kis own land has been withdrawn, and this 1 should say is the last 
straw to break his ha 24c. • 

11 Ko lVHson has been assigned why the period of twelve years provided by 
the general law of limitation for bringing suits againt tresprtaMws should bo 
curtailed, to four anti two years in permanently and tempo! aril y- settled 
estates, respectively. The period of twelve years was provided after due deli- 
beration. The difficulty and inconvenience of the lundjoid may Ik* best 
realised if the trespasser can manage, in collusion with the landlord's agent 
and employes, to keep hack all information about the occupation from his 
knowledge. This collusive aiid*clandestino occupation will tend to increase 
the value of the land, 'and will hold out a premium to encroachments without, 
taking into account tlu loss which the landlords might sustain. Under the 
circumstances tho periods prescribed iu # the Bill are too short, and the general 
law of limitation should he retained*” 


Tho Hon’hlo Ala. McPherson said • — 

u Sir, 1 oppose this amendment because I think that the Council have prac- 
tically voted agaihst it already. If you substitute 1 12 ’ for 1 4 7 in clause 64 (;?) 
you may as well wipe out the section altogether. As the Council have 
voted in favour of the section, 1 do not think the Council can possibly accept 
the suggestion that 12 he substituted for 4.” 

A division was then taken, with the following result : — 


Aprs— 2f. 

Uon'ble Babti Bhupendra Nath Naau. 

M Rai Sita Nath Roy Bahadur. 

„ Sir Bijay Chond Mahtab, 

Maharajadhiraja Bahadur of 
Burdwan. I 

„ ‘ Raja Rajendra Narayau Bhanja I 

Deo. 

„ Mr. Saiyid Waei Ahmad. [ 

v Maulvi Saiyid Mu hum mad ' 

Fakbr-ud-diu. 

„ Babu Hrishikwh Laha. 

tv Mr. Reid. 

„ Jiai 8heo Shankar Sahay 

Bahadur. 

„ Mr. Das. 

„ Rai Baikuntha Nath Sea j 

Bahadur. i 


JSoes — £0. 

The Ilon'ble Mr. Siaoke. 

„ Raja Kiaori Lai Goawami. 

„ Mr. Greer. 

Mr. Maopherson. 

„ Mr. Collin. 

„ Mr. Stevenson-Moore. 

„ Mr. Chapman. 

„ Mr. Finnimore. 

„ Mr. Kerr. 

„ Mr. Stephenson. 

Mr. Maddox. 

„ Mr. Kiiohler. 

„ Mr. Morshead. 

M Sir Frederick Looh Halliday, 

Kt. 

„ Mr. Camming. 

„ Mr. Bompai. 
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A*** — ooaeld. • 

The Hon’ble Khan Bahadur Maulri 6&rfihi 
Quitain Khan. 


No** — oouold. 

Th* Double Mr. Oldham. % 
Mr. H. Mophmoa. 


Babu Jauaki Nath 

• , 

Maharaja Bahadur Sir Pro* 
cly Kumar Tagore, Kt* 

• Sir Frederick Goorgo Dumjyns* 

*. Kt. ' • 


Lietit.-Col. G Grant-liordou. 
Babu fyrtanaud Hinha. 

Bui u Deba IJraaad Surbudhikaai * 
Mi. A pear. 

Mr. Stewart. 

Mr. Unhurt • Ilosnein Cassim 
Anil. 

Mauivi Si\i^id Zuhir-ud-diu! 
*Dabu Braj Kishor 1‘raaad. 


• « 

The following Mom horn wore nlwt-nt: — 

The Hon’ble Mr. Mitra 

• ,, Kmnar Shoo Nuodau Prasad Siugli 

»» Maharaja Maniudra Chandra Nandi 

M Mahuraj-Kumar Gojjal Sarau Naravan Singh. 

„ Mr. Norman McLeod. * , 

»> Di. Abdullah-ul-Mamun Kuhr^wardy.* 

,, Mr. lJutt 

ft Baba Mahendra Nath Hay. 

„ Mr. Dip Narayan Singh, 

f » BiAm Bal Kmhua Sahay. 

• 

The result of the division* was Ayes 12, 'Noes 211, and the motion was 
therefore, lost. 


138. The Uou’blo Babu Hrishikesh Laha moved that the wordh “sught 9f 
be substituted for the word “ four M in line 3 of clause 54 A (2). 

He said : « 

• * 

For reasons stated I beg to move that the word 1 eight/ l>e substituted 
for the word* 4 four * In line 3 of clause 54 (a) (2i” 

The Hon’ble Mb. McPukbson said : — 

• 

“ I cannot accept this amendment, Sir. l*have already explained that in 
my opinion four years is the maximum limit that ought to bo allowed for 
interference by the landlord. There ara several amendments suggesting 12, 
8, and 6 instead of four. I ask the Council to^stick to tho period which is in 
the Bill. I think this is a matter in which the zamindars might profitably 
display a little generosity and equity towards their tenants, instead of making* 
this persistent opposition to'the provisions of the section. If they are going 
to admit the principle at* all, they had better admit it generously than attempt 
to whittle it aowti in this way.’ 1 

The motion was put and lost. 

139.^ Tha Hon’ble Rai Sheo Shankar Sahay Bahadur moved that the 
word 44 six ” be substituted for the word 44 four ” in line 3 of clause 54A (2). 



I 


40 JHE CALCUTTA GAZETTE EXTRAORDINA RY, MARCH 80, 1912 

# • 

Ho Maid: — • 

“I ha(k a modest* amendment. I thought the Hon’ble Member in charge 
of # the Rill would be able to accept it, hut sincohe has opposed the other amend* 
ment and is not prepared to make any concession, 1 beg to withdraw it.” 

• • • • / 

The nation was then, by leave of the President, withdrawn. 

J * • • 

_ The following motion was, by ^aave of the President, *withd rawn : — 

140. If motions Nos. 131 and 130 be not carried, the Hon’ble Raja 
Rajendra Narayan Bhanja Deo to move that the word 
“ six ” he substituted for the word “ four ” in line 3 of 
clause 64A (£). * # 

141. The Hon’ble Raja Rajendra «Narayan Bhanja Deo moved that the 
following be udded after clause .t4A (3), namely : ~ 

u (4) Nothing in this section shall apply to permanently- settled areas.” 

♦ • 

lie said : — 

• 

• There are large areas of wnsto Jaini in permanently-settled estates. Jt is 
to the belief) t of the proprietors of those pstatos to encourage cultivation. Every 
facility is gitmn to authorized cultivation. Clandestine cultivation ought to he 
chocked. The following ure the piincipal arguments put forth for retaining this 
clause: —Fir»^ as the Government has been generous enough to allow the pro. 
printers of the nij-chaB lands that are in actual cultivation in the temporarily- 
settled area, it is proposed to gi\e some concession to the raiyats in this Bill. But 
the Bill does not give any compensation to the permanently setttai area, so Ido 
not see why the right should be allowed here. The second argument is that 
the extension nf cultivation will be checked, or the legitimate growth of land- 
revenue interfered with. This argument has equal force so far as the perma- 
nently-settled area is concerned. It is to the interest of the landlords to extend 
cultivation, and as the jama is settled in perpetuity there is no question of 
increase in land-revenue being interfered with. Sir, on these grounds 1 move 
4 that nothing under this section shall apply to permanently-settled areas.’” 

• 

The Hon’hle Mr< II. McPhkrbon said 

“Sir, 1 oppose this amendment. After the long explanation I have already 
gitfen o! the section 1 t li^nk it i# unnecessary to sp^ak &tany length on this 
amendment. One justification for this section is, as my hon’lde friend Mr. 
Maddox 1ms pointed ou$ that it was part of a bargain that was made with the 
temporarily-settled proprietors ; but 1 rest the section on the broader grounds 
of common honesty and common equity. 1 have already explained that I 
think it is grossly uiifaii 9 to allow a raiyat to cultivate for four years— twelve 
years in the case of the larger tracts of waste land — and than to turn him out of 
tho land after h** has made it profitable both tolugr&elf and the landlord. On 
these broader grounds 1 oppose any curtailment of scope of operation of 
this section. ” ^ 

The Hon’ble Raja Rajendra Narayan Bhanja Dro said : — 

i * 

The Hon’ble Mr. McPnerson and also the Hon’ble Mr. Maddox have 
submitted that this is a oompt opiise between the temporarily«*eKled samindar* 
and tho Government, hut l do not think the sjunindars of the permanently* 
settled area were ever consulted in this matter, and a* regards the constitution 
of tlie Orissa Committee, there was no one from the permanently fettled area 
in that Committee ; and, Sir, it is rather hard on the' proprietors of the per- 
manently-settled areas. If tlipre is a custom such ns the Hon’bl# Member says 
to exist in Orissa, such, custom has i ot been enquired into in tire peti: anently- 
settlod area, aud so the Council does not know what the custom is rathe perma- 
nently settled area. When that has not been ascertained I think that the pro- 
visions of this clause should not be applied.” 
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OATH Oft AFFIRMATION, OF ALLEGIANCE. 

Tbe Hoti'ble Mb. Bctleb madt- the preaoribed Oath of .hie Allegiance tq ^ 
the Crown. • 


THE ORISSA TENANCY. BILL, 1912. 


CliUte 57. 

142 The Hon’ble Mr. Satyid Wasi Ahuiad uiuv^d that the following be 
substituted for clause 57, namely : — 

• • 

• • • 

“57. When a tenant makes a payment on account of rent, the pay- 
Appropriation of meat limy l>e credited to the account of such year 

payments and instalment as the landlord thinks fit*’ 

• • • 


Ho said : — 

• • 

“The clause was divided into two parts in the original Bill, and 
this clause ier a complete production of section 5 r > of the Bengal Tenancy . 

• Act. 1 am aware, Sir, that the provisions of this clause are mai ul/ based on 
sections 9 and 60 of the Indian Contract Act. ^Section .*H provides that 
when a debtor, owjng several distinct debts to one person, makes a payment 
to him, either with expiess intimation or under circuinstaueos implying that 
the payment to ho applied to the discharge of some particular debt, the 
payment, if accepted, must be applied accordingly. Section 00 provides that 
where the debtor has omitted to intimate and there are n > other circumstances 
indicating to which dibt the payment is to be applied 1 ^ the creditor may apply 
it at his discretion to any lawful debt # ftctmilly due and payable to him from 
the debtor, whether its recovery is or is not barred by the law in force for the 
time being as to the limitation of suits. Js\>w it seems to me that the applica- 
tion of these two sections of The Contract Act in the case of landlord and 
tenant is not right. The relation that exists between thef debtor and his 
creditor, to my mind, materially differs from the relation that exists between # 
the landlord and his tenants Under these t wo settions wjiich mainly govern • 
the case of a creditor, it is possible that a debtor uiTder certain circumstances, 
if there lie more than one debt, be obliged to make’a condition that ho is 
making ftie payment towards* a particular debt. F< r instance, a man has 
borrowed money from a creditor, and mortgaged a property (if his, and 
similarly he has mortgaged another property and ulsO a third propeity. 
Therefore he owes to the creditor three distinct dpbts under three distinct 
mortgage bonds. Circumstances may ari*e in his cose under which he may 
require a particular property to be freed and he may make the payment 
intimating to the creditor 4hat this particular money should be credited to the 
particular debt for which that particular property was mortgaged. But the 
case of a tenant materially differs inasmuch as a (Sonant when he owes rent to 
a landlord be can have no occasion or necessity to intimate to the landlord 
at the time of payment that he i* "making the payment for a particular 
time and for a particular instalment, unless it be conceded that tho tenant at the 
time of making the payment ha* in view the application of the question of" 
limitation. If the tenant # has not paid for a series of years and if he goes 
with one year’s rent to his landlord and tells jiitn' that he pays fof the 
current year, the presumption will naturally arise that he wants to take a 
mean advantage of the law of limitation. There is the question of limitation 
pending, and why should the tenant pay for the current year when he owes 
Lis landlord for three or four years. The # Hon’ble Memoer in charge of the 
Bill has told us that the Bengal Tenancy Act has worked satisfactorily for the 
last very many years, and therefore there is no reason to go against that Act. 


V 
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8b far 'as Bihar is concerned, an^ so far a s the collection m Bihar by land- 
lords is concerned, 1 can very safety assert that this particular section of the 
Bengal Tenancy Act lias not been taLn much advantage of by the tenants. 

* The usual way in IjiLa r is that when ^a tenant comes to make payment in a 

zamindar’s cutchery he s.mply# says* i Here’s your rent, ? and the money is 
credited from the fmU)ear in which 'the defalcation tcok place In that way 
the landlord and tenant make their settlement. . , 

“ 'rtiere is another icmark which I should like to make. It will unnecessarily * 
tencourage litigation. Tifut there would be a strained relationship produced 
TKjtween the landlord and hi* tenant ii the clause is passed in i?s present form, 
goes, without saying. At pres«nt whenever the question of limitation comes 
in and the zamindar is thinking of instituting a suit against his tenant, 
the tenant counts to him with one year’s* rent and tells him: * Look 

# heie, 1 pay ) ou one year's lent. Y<u can very el ' wait for mother 

( rear more. ’ And the zamindar egrets, wild, waits for another year before 
it* brings a suit against Ins tuiant. Bpt il # j ou allow this clause to be 
passed, the Jesuit will be that the tenant uill w&nt his landlord to credit his 
money towards a particular jeai’s lent and the zamindar will also, to avoid the 
law of limitation, will at once rush Add Law Courts. Tlfis s(pt of unnecessaty 
litigation should always be uv<*ded. I should like to be enlightcnend by my 
iriend, the HoiThie Mr Has, as u> hpw this section has laen woiking in Orissa, 
but as i June already stpt< d, that m'Bilmr there has been no occasion in which 
a tenant has desired to make use of this section. And I ask the Hon’ble 
Memhois who have held charge of districts in Bihar to oitcOne cases in 
which the* tenant demanded 1 hat under the section of the Bengal Tenancy 
. Act, he wanted the money to be paid against any paiticular datm 


‘‘Then is also another danger if you allow this clause To be passed into 
laW, und it is this : Where is the remedy for the tenant so far a* evidence 
goes? Here you give him a powpr fo go io tin* zamindai’s cuklnrv and tell 
tht* ainla of tin* landh id that he pa\ s rent fer a particular year. 1 presume 
he gives him a verbal mfjmaiion, Then consider the actual position In the 
cutcheiy the tenant, wl o is ge nerally an illiterate person, makes payment for 
a paiticular ycai. His case is that ac<hrding to the term of section 57, he, at 
the time of payment, intimated to tin- seivant of the zamindar verbally that, the 
rent is meant to he credited for a particular year. The am(a of the zemindar, 
in order to avoid limitation, niters the money against a vear different from 
what is proposed by the tenant. Now, in most cases, the tenant is an illiterate 
and uneducated person. He cannot read the receipts. He pays down the 
amount with j clear intimation to the umla that it is for the year say, 1 297. 
The (Wild credit> it against 1295. The tenant goes away from the cutchery. 
Several days after he get his receipt lead by somebody, and finds that a 
wrong entry has been made. What is the remedy that y v u provide for 
him in a case like this ? All that he can do is to institute a case. lie can 
only go to the Civil Court. If he, at the time of making payment intimated 
to tno atnla of the zamindar that the payment was meant for ajiarticular year, 
his receipt showfc otherwise He hss no evidence whatever. At the time of 
payment lie went alone to a place where he can get no evidence from if the 
zamindar chooses to bo dishonest. The patwari will swear against him. 
Now what will you be encouraging ? The tenant will naturally feel that at 
the time of going to the cutchery he was alone. And as he cannot produce 
any evidence, he will be guided ^>y the., circumstances of the case, and tiy to 
secure false evidence in support of his contention. He will go to some other 
tenants, and say : 4 Look here, you come and depose in Court, that at the time 
1 went to make payment, you also came With me, and heard me telling the am la 
to ertdit the amount tu^uch and such a year ' Now you are practically — if you 
just fhink about the consequences of the m ction-^encouraging false evidence 
got up not only by the tenant but the zamindar*® am l at will also depose falsely, 
i, therefore, submit for the consideration of Your Honour aud ulso the Mem- 
bers of this Council that if ) ou consider the two cluuses of section 57 catelully, 
you will come to the conclusion that it will cause hardship both to the landlord 
and the tenant. Therefore, Sir, in the interest of both, i dtsire to move that 
in the case of the landlord and tenant a difference oturht to be made from the 
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Indian Contracts Aet,*and the zamindar ought to be given the option t>f credi- 
ting any amount of money that i« paid ta* him by a tenant iuto any year that 
he wishes to do Why should you, Indeed, protect the tenant, w ho in this 
instance, is the defaulter. He is .the man who has nof paid rent. H«* i* 
decidedly in fault. He comes after 3T or | years, and says, 4 1 want to pay 
for one year only, and l*want to .pay «far a particular year.’ After all,, the 
zamimlar is the creditor, and option should lx* given 10 him t * credit that 
amount of money for any year In* considers necessary, and it will prevent at 
least one thing, and tltat is. that zamindar* who d^» not like to institute suilp 
against tlieir tenants will not huve to go to Law J iiave known of cutps 

in which the zamindar settles with the tenant by taking from him one year s 
rent and crediting it to the first year of default. This prevents Uiuf from 
going into Law Courts to gtytr.l uiflunat limitation an I this also sitisfies the 
raiyat. ’’ 

The Hon'blc Mr? Das safd: — 

44 Sir, l had no intontibn to speak on this amendment, but as the llon'ble 
* lember who liae* moved the aineufiment bus referred to iuo, alk that 1 can hay 
is that the (jutn^iou ** one which raises a* difficult problem us to wliut can bo 
done for the raiyat lit' is ignorant Ht* puts ni> rent fo|* one year, ayd * 
the receipt is gi\en for anotle r year llo cannot reajJ. There will always be 
men in t he* world who will take advantage of ignorance of other pimple, and 
fluiely ZHini Ildars' men are not above that class. In this Council legislate as 
much as yoh can. ziunindars </ omaitha * will not come from u different cluss o/ 
people. Nothing can make tin* raiyat educated or fiterury. An 0 illustration 
suggests itself to my mind, i hope I will not In* Misunderstood, When 1 make 
use of illustration i do no* mean to offend any ones feelings. The illustra- 
tion that suggests itself to my mind is this: A man who never learnt to find 
and write saw people use glasses who ware supposed to be learned. He went 
to a spectacle shop. He was asked to try *pair after ppirs but nothing suited 
him, as looking through tne glasses he saw that printed letter* were t<> him as 
meaningless as they were before. Thou the shop -Hooper asked him, do you 
know to load ? The man roplied why should 1 come for glassos if I know to 
road ? So we think that as soon as wo pass a law beneficial to the tenant, 
we think ho fcnows his ri^ut*. Hut War is far from being the fact. I hold 
myself second to none in this Council in rnv endeavour to help the raiyat. 
But there is no getting out of difficulties You may change the iuw. # tho same 
defect arises.* If the zamindar chooses to be oppressive, the raiyat can cfo 
nothing. I do not know anything of Bengal, hut my .experience in Orissa Tia 
that there are not many zamindars of that class there. There are uJPew, but 
they i)re exemptions.” * 4 ' 

The Hon’ble Mr. Kerr said : — 

• m 

“.Sir, I regret that no iftuch eloquence should bo wasted, but I cannot 
advice the Cqgnoil to accept the amendment. The fton’ble SJover of the amend- 
ment ha* given uh plenty of d priori reason*, but we must now proceed along 
the duller path* of experience and common sen ho. The simple fact* are that 
there has beeu no litigation and no strained feelings over this section for the 
last 20 years, and we need not pay any attention to d priori reasons. The 
clause which is under diacussion is a r» production of section 57 of the Hengal 
Tenancy Act* and has been in force in Uriasa since 1801. 1 find tliat thero has 

been no ruling of the High Court under this section, and as 1 have said before 
in connection with another section, the Council may safely take it that a 
provision of tbo law which has never been brought before the High Court can* 
be treated as thoroughly satisfactory. On the merit* also there is not much to 
be said for the Hon’ble Member’s prop ml. The raiyat is the debtor, and when 
he brings m money to pay his dues it is sorely for him t, say to what 
particular portion of the arrears the payment should be applied. I 
do not see how such action can in any waf injure the landlord ; but the Hon’ble 


t.t.. Act VIII of IHHj 
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Mdmber* proposal might injure the raiyat. The Hon’ble Member baa told 
ua that there is the question of limitation, of which be might take advantage. 
But then* U alao the question of enhancement. Supposing a raiyat is in 
‘arre*r» of rent for "three years and supposing that during the three years the 
landlord has made an enhancement of rent which the raiyat has not accepted ; 
the landlord if he were, left to himself would apply thfe payment in such a way 
as to make it easy for him to prove thet an enhancement had taken place, but 
there is so reason why he should be given these facilities. On the other 

S and there is every reason r why the raiyat should be atfle to say : 1 wish the 
c ndlord to apply this payment to the liquidation of undisputed arrears and to 
leave the question of the disputed arrears for decision by private arrangement 
or by fc competent Cohrt. The Hon’ble Member is mistaken in thinking that 
no use is made of the section in Bihar Dtrectly ? a rent dispute arises, the first 
thing a tenant doerf is to endeavour to have i is payments applied in such a 
•way as not to prejudice his side of the case The evidence is not always so 
clear as it mignt be, but this is because the landlord tri£s to manipulate the 
payments in such a way as to support his side of fchq case. Hut the tenant is 
entitled to the first say It is 1 believe a settled principle of law that a debtor 
who makes a ^feyment has a right ta stipulate to what portion of his dues that 
portion should be applied and there is no reason for altering this in the case 
of landlord and tenant. I must" therefore ask the Council to reject the 
amendment.” 


The Hon’ble Kai Baikuntha Nath Skn Bajuduu said:— 

44 1 think, Sir, that a legislative body ought not to abandon a principle 
which has been acted upon for over 50 years and a new departure ought never 
be made unloss there is a very strong cpse made out. in the present Tenancy 
Act this principle has been adopted and a debtor has a right to make a 
payment of money specifying the way in which it is to he appropriated and 
it is not at all a technical cutter. It is based on sound ur iversal principles of 
justice and freedom of action. A debtor may say 4 1 owe you different items 
of money but 1 pay you this amount for fhe specified debt,’ so he 1 ms freedom 
of action which is based upon universal principles of justice. As this principle 
has been acted on for over half a century, there is no reason why a new 
departure should no<v be made.” 


The Hon" hie Mr! SaiyJu Wasi Ahmad said:— 

i r 

44 Sir, there was only one thing that I wanted to bear from the Hon'bte 
Member in charge in reply to my amendment, namely, what could be the motive 
of 4 tenant to go and dictate his terms to the landlord. I think that in the 
ease of an ordinary debtor and creditor an ofccasion may arise in which the 
debtor may be almost forcefl to go to the creditor and dictate his terms, but 
in the case of a tenant who owes reut for three or four years can anyone 
possibly imagine a single case in which the tenant will be under the necessity 
of dictating his terms, that he owes money for a particular year and 1 fail to 
understand if such a case can«ever be thought of and in the absenoe of such 
oases, the only conclusion that I can arrive at is tb# whenever a tenant will 
come to a aamindar and diotatq his 4erms his object i* to defeat 
the terms of the Indian t Limitation Act and time avoid limitation 
so that one or two years may expire and the aamindar may not 
institute a case against him for arrears of # rent. Except this 
idea, I cannot for a moment conceive a case in whioli a tenant might say : — 
4 Well, 1 owe you rent for four years from 1904 to 1907, but I pay you for 1907.’ 
1 submit, Sir, that unless and, until substantial reasons are placed before the 
Couhoii in support of the fact that there may be an occasion in which a tenant 
may be forced under certain circumstances to $o and say that he wanted 
the payment to be made for a particular year. I think that the Council Ought 
to accept this amendment.” 
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A division was then <aken with the 


Aff—6, 


The Hon’ble 


Nutyis 


Raia lUiendra 

Bhaaje Dei. • 

Mr. GoUm* Hamein Omim 
Aril!. # 

Mr. Saiyid Wtei Ahmad. 

Maulvi Saiyid Muhammad 
Fakhr-ud-dta. 

Mr. Du. . * 

Kbu Bkhador Mwlti 

8wtar*| Humid {Hun- 


following re»uit : — 

TbMHoo'ble Mr. (took*. 

, „ B4j» Kii<ori L*1 ttMfuai. 

„ Mr. Orver. 

a * 

H • Mr. Maephenon. 

. # Mr. Goilin. 

n Mr. Steve ruon-Moort. 

„ Mr. Chapman. 

M Mr. Finniroore. 

* Mr. Kerr. 

ff # • 

„ Mr. Stephenson. 

„ Mr. Butler, * 

„ Mr. Maddox. 

„ Mr. Kuchler. 

a 

t$ Mr. Morahaad, 

u Sir Frederiok Loob Hal lid a/, 

Kt * 

• m Mr. Camming. 

e 

♦» ^Mr. ^ #ra ?a« 

„ Mr. Oldham. 

». Mr. U. MoPberaou. 

» Baba Janeki Nath Boae. 

„ . Maharrfja Bahadur 8ir, Prodyot 

Kumar Tagore, Kt. * 

n * • Sir Fraderiok George Dumajne, 

Kt 

• • • 

** Kumar 8heo Natulan Fraaad 

Singh. 

*• I/.* Col. G. Grant-Uordon* 

„ • Bljay Chand Mahtab, 

Mabarajadhiraja Bahadur 
of Burdwan. 

»• Babu Kdtaoand Sin ha. 

+ Babu Debt Pri*d 

dbikari. 

« „ Mr. Ap6ar. 

„• Mr. Norman MoLeod 

ff Babu Hrifbikefth Laba. 

M # Maulri Saiyid Zahir-ad-dln. 

„ Mi, Reid. 

*. R*i Sbeo Shankar ^abay 

• Bahadur. 

*» B*1 Balknntba Nath Sen 

Bahadur. 
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The following Member# were t abSfcnt: — 

* The Hon’We Mr. Mitra. 

„ liabu Bhupetylrft Nath Baas. 

„ Rai 8ita Nath Raj Bahadbr. 

„ Maharaja Manindra Chandra Nandi. 0 

„ Maharaj Kiup&r Gopal 8aran Narajan Singh. 

„ Mr. StWart. 

„ • Dr. Abdullah-al-Manjun fiuhrawardj. 

„ Mr. Dutt. * 

„ Bahu Mabendra Nath Ray, 

„ Babu Braj^Kiahor T^rasai. 

„ Mr. Dip Narayan Singh * 

# „ Babu Bal Krishna Hahaj* 

• • • 

• The result Of the division was, Ayes 6, A oes 34, and the motion was 
therefore lost. 


Clause 60 . 

* • 

143. The Hobble Mr. Saiyid Wasi Ahmad to move that the following 
proviso be added after clause 60 {3a), uamely 

44 Provided that the Collector shall not hold an inquiry or impose 
a fine if the tenant Jias already instituted a suit as provided in 
subjections (i) and (2) of this section.” 

He said 

44 Your Honour, — With your permission and with the previous consent and 
approval of the Member in charge 1 beg to move the above amendment 
in a slightly modified form. The amendment will run thus: That after 
sub-clausc (35) of clause ( 0, the following sub-clausp (Sc / be inserted: — 

\^V) Nothing in sub Mentions (3a) and (3b) shall apply if the tenant ha 8 
already instituted a suit under sub-section ( l) or sub-section ( 2), } 

u 1 do not think that any speech is necessary in moving this amendment, 
in”Hmuch as 1 think the Humble Member in charge will accept it.” 

Tne Hon’ble Mr. McPhkrson said 

• • 

41 Sir, I aecept this amendment.” 

The motion was then put ip the modified form and agreed to. 

The following motions were, by leave qf the President, withdrawn,:— 

144. The Hon’ble Raja Rajendra Narayan flhanja Deo to move 

4 that the word 44 summary ” in the last line of clause 60 

(5a) be omitted. 

% 

145. If motion*No. 141 be carried, the^Hon’ble Raja Rajendra 

Narayan Bhanja Deo to move that the word 14 summary” 
in line* 1 of clause 60 (54) be omitted. 

146. The Hpn’ble Mr. H. McPherson moved that the words 14 on his 
own motion or ” bo inserted after the word 44 either ” in line 2 of danse 60 (54). 
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He aaid: — 

“Sir, I propose that the words **on hi« own motion or’ be inserted after 
the word ‘ either.’ in line 2 of claufe 3 V 6). • * * 

l do so because there is no provision the sub-oluuse, as it stands, for 
the Collector taking actfou when. the laetfl come directty to his notice, either an 
a revenue officer or os^i court. Unless this small addition is made, then if the 
Collector bo in camp and facts come to his notice, which render it. desirable 
for him to take action under this section, hf will have to go through the far<y 
of having a ceoort made to himself by a subordinate officer. Similarly, in tl^ 
ease of sub clausc v 4), which provides for reports being made to the'Colleotor 
when instances of neglect to give receipts couu^to the notice of Courts, 1 think 
it is dosirable that the Collector sb<*i!d be able to take notion of bis own accord 
if the offence comes to his notice when he is himself aitting^as a Court. 

The motion was put and agreed fc^. • « 

The follow ing motion w«a by leave of the’l’residoat, withdrawn : — 

. • • 

147, The Hon’ble Mr. H. McPherson to move that the following 
• . be insert eif uftf r ylauso GO (Sb), namely 

“ ( />«?)• When a tine is imposed ipidor sub section (,7a), the Collector 
may. in his discretion, award to the tenant, by way *of 

compensation, such portion of the fine as he may think lit/’ 

• • 

148. The iJon’hle Kai Shoo Shankar Sahay Bahadur moved tliut the 
words “between the landlord and his tenant” be inserted after the wo r{J 
“ proceeding” in line 1 of clause 60 [4). # • 

He said : — * 

u Sir, this refers to the report made by any court or presiding officer "thut 
any landlord lias failed to give a reeeipf his tenant. It is desirable that ho 
should not make such report unless he buds it in any proceeding between the 
landlord and his tenant. Jt is obviously unfair £)iut sCeh report be made 
behind the back of the landlord, and without giving him any opportunity of 
disproving this charge against him, *As the section stands, the court or officer 
may come to a finding in a proceeding between strangers, which very often 
will not be correct and simply cause harassment to the landhjrd.” 

Thk Hou’blk Mr. McUiiKimojr said 

“Sir, I cannot aficept the addition proposed by the Hou’blc Member, Irt*- 
cause it is desirable that the sub-clause should be left as wide as possibly. Most 
of tha difficulties connected with the adrninis ration of the agrarian law are 
Caused by the wilful neglect of landlords to deliver to their tenants the receipts 
prescribed by the law, and it is desirable to facilitate, as far ah possible, the 
enforce meet of the law. Tly* addition will merely circumscribe the adtiou 
of the courts in reporting cases of neglect when they coMe to notice. It is 
easy to imagine a cuse in which the proceedings are between landlord and 
landlord, and in which both landlords may have to give evidence regarding the 
receipt of rent from tenants. In such a case it may come to the notice of the 
court that receipts have not been granted in ^he proper form. I Vlo not see 
why we should cut out any particular class of cases by making the proposed 

addition.” * 

• • 

Clause 62. • 

The following motions were by name of the President, withdrawn;— 

149. The Hon’ble Kai Sheo Shankar* Sahay Bahadur Jo snore 

tfiat the words u under* sections 13 A, i 3B or 13C ” in 
line 1 of clause 62 [a) be pmitted. 

150. The Hon’ble Kai Sheo Shankar Sahay Bahadur to tnove 

that clause 62 (<?; Be omitted. 

10A. The fion’bie Mr. H. McPherson moved that the word u or” Iks 
omitted after the figures and letter “ 13B ” in line 1 of clause 62 (v) r and that 
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the words “or under any law previously in force ” bo inserted after the figures 
and letter “ 1*30” in the same line of the same clause. 

♦ • The sub-clause, therefore, to run as follows, namely: - 

“(a) registered under sectiop 1 3 A*, ldll or 13C, or under any law previ- 
ously in force, as sub-propaietor.or tenure- holder, or” 

* « . r 

He said : — f 

\ “ I proposed this amendment in tho separate list, because I thought it 

might meet a difficulty anticipated by the Hon’ble Rai Sheo Shankar Sahay 
Bahadur. • 

• 

“The point is that we provide in clsfuse 62 fora receipt being valid 
when it is granted lA T a sub- proprietor or tenure-liolder duly registered under 
lection 13 A, 13B, or 130, or duly recorded as such in a record -of-rights. The 
small point occurred to us that between the preparation of the record-of-rights 
and tho commencement of this Act, there may fin cases of registration under 
Act X of 1859. It is to provide for these cases that f propose this amendment.” 

• • t 

The motion was put and agreed to. 

Clause 65. 

• • 

151. The Hon’ble Mr. Saiyid Wasi Ahmad moved that the word “ shall ” 
be substituted for the words “may, at the discretion of the Court ” in lines 1 
and 2 of claQse 65 , 2). 


He said : — 

“ Mv object in making this amendment was that all such notices must 
necessarily be received hv the landlord, so that no excuse could be made 
afterwards that they did not receive such notice.” 

Tim IIox’iile Mu. II. McPherson said: — 

44 Sir, 1 object to this amendment, It may not lx* convenient in every case 
to serve notices by registered post. It may he muqli more convenient to serve 
them by hand or by other methods. There is no reason why wo should 
tie down. the Collectorate offices to any particular form of service.” 

The motion was then put and lost. 

Clause 67. 

The following motion was, by leave of the President, withdrawn : — 

152. The Hon’ble Mr. M. S. Das to move that the words “whether 
tenure-holder or raiyat n be inserted after the word 
44 bajaajtidur ” in lines i and 2 of clause 67. 

s a 

153. The Hon'ble Mr. H. McPherson moved that the words “a ch%ndm - 
dar” be inserted after the word “ rates ” in line 2 of clause 67. 

He said 

44 Sir, no provision is made in the Bill, as it stands, for the procedure to be 
followed in recovering arrears of rent from chandnadars, although they have 
now been clashed as tenants. As their rents have been fixed for tne term of the 
revenue settlement and they are practically on the same footing as thaw 
raiyats, I propose that they be added to the enumeration in clause 67 of 
tenants whose foldings are liable to be sold in execution of rent decrees.” 

The motion was put and agreed to. 

The following motions were, by leave of the President, withdrawn : — 

154. The Hon’ble Raja Rajendra Narayan Bhanja Deo to move 
that the words 41 or an occupanoy raiyat ” in line 2 of 
clause 67 be omitted. 
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. • • 

155. If miction No I5i b# carried, tho lion’ bio Raja Raj end ra 
Narayan Bhanja De<* to move that the nresont clause 67 
be numbered as sub-clause I) of thal clause, uiM that thq 
* following sub-clause 1 k‘ added namely : — • 

*{€) Where a tojmnt ja.an occupancy -jaiyat, he shall not be 
liable to ejectment in execution of a decree fpr arrears 
of rent, if the amount decreed is paid intoQourt with- 
in thirty days fru^ii the date of the decree, or, if the 
Court is closed on the tlifKioth day, on the day uptyn 
which the Court reopens.” 

# Vlawte OS. 

150. The Hon’ble Mr. M. S. Das to move that the vvord^ 
p whether a tenuA-holdor«or raivat v la* inserted after the 

word 44 baiiaftidar ” in line .‘i of clause 08. 

• • • 

157. The Hon ble Air. H. McPherson moved that the words 44 n chand- 
nadar” be inserted rafter the words ‘‘raivat holding at fixed rates 1 ' in lined 
of clause 08. • 


He said # 

‘‘I'his amendment is consequential to the amendment No. l«Vt f which I 
have propoled in dealing with clause 07.'’ 

The motion was put and agreed to. 


Clause 6:>. 

158. The Hon’ble Hai Shoo Slmpkur Balmy Bahadur moved that the 
word “money” in line 1 of eluuse 09 be (knitted. 


He said : — 

“ Sir this word indirectly introduces a law that rent paid in kind shall 
bear no interest. There is no justification for this. In many cases the 
Bhaoli rent nmy be low<^ than mom* went, still the landlord will not )>o 
entitled t<> get interest. r Thi« law will act as an encouragement to the tenant 
not to pa)' *his rent in kind. # Evcn if limitation for such suit lx? one year 
as proposed, it may take the landlord years beipro lie can realize his Bhayli 
rent. Why should his just dims all tin? time beal* no interest ? It is unjust, 
unfair and inequitable, ami *he landlords have done nothing to defcorVo this 
tieatment. 1 am aware fliat, under tho corresponding section 07) of the 
Tenancy Act, a doubt is thrown whether that section applies to produce-rent, 
but the remedy lies not to exclude Bha ti rent from tins amended scot ion, 
but to amend tho section in su£h a way as to include Bhaoli rent. In any 
case, there imo justification for this alteration of tfle Tenancy Act,” 

The IIon’iile Mb. McPherson said : — 

4 * Sir, I oppose the amendment moved l^y the Hon’ble Kai Shoo Shankar 
Sahay Bahadur, because all the provisions about produce-rent* were agreed to 
by the Orissa zemindars, who were consulted in the matter ih 1909. Tin y 
have aiso commended themselves to tKo Orissa Members. They an* fair 
concessions and are justified by the fact that 'produce-rents are in all cases 
much higher in incidence than cash rents. All the various concessions about # 
limitation of amount, limitation of period of recovery and exclu*ion of interest, 
have been approved by tire local people concerned, and I do not see Vhy the 
Hon’ble Members from Bihar should object to them.” 

The motion was then put and lout. * • 

The following motion was, with the, leave of the President, withdrawn:— 

159. The Hon’ble Kai Sheo Shankar Sabay Bahadur to move that 
for the words “ half the agricultural, year ” in line r 6 « f 
clause 09, the word 44 period ” be substituted. 
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160! 1 ho Hon’ble Raja Rajendfa Narayan Bhaijja Deo moved that the 
word* “or of the institution of the sirit,. whichever date is earlier,” inflines-t 
aryl 5 ofdauae 69 by omitted. 

He said : — 

• 

“ Sir, as it is now, the tenants, pay interest, either up to the date 
payment or up to the institution of tin* suit, whichever date is earlier. VVhen 
the suit is instituted and uijtil it*s decreed, no interop is paid, and after the 
decree, only about K per cent, is paid. So, if my motion be -accepted, the 
interest at the rate of 12| per cent, will be continued till the payment. This 
will bd a great advantage for the prompt realization of rent.” 

Tin IIoN’nut M«. md'ntRsoN said: — 

“Sir, I oppose this amendment oh thegr<_ clause reproduces 

the existing iaw and practice, and is the same as in the Bengal Tenancy 
Act. The plaintiff puts his full demand, including iuterest, into his plbint. 
The suit is tli^n adjudicated upon. Rent suits do not, as a rule, take a very 
long time to try ; it is usually tfiree or fout months, but the period may be longer 
or shorter, and, in any case depends much more on the action of the landlord 
and of the court, than it does on the ruiyat. We think it is desirable that 
there should bo no inducement given t?> the landlord to prolong the period of 
adjudication, nor do we think it is right, that while the landlord is taking his 
tjmc over the case, or the court is post posing its disposal, interest should go ou 
running i gainst the raiyaV The court lias power, under auother provision of 
the Act, to decree damages if it thinks that the conduct of the raiyat deserves 
special notice. I do not think that sufficient reason has been shown in support 
of the addition proposed by the Uon’ble Member, and 1 therefore oppose it. ” 

The motion was then put and lost, 

r 

4 , Clause 70 . 

Hil. The Hon'ble Raja Rajendra Narayan Bhanja L)eo moved that the 
word tl shall ” be substituted for the word ‘‘may” in line 4 of clause 70 (1 \ 

« 

ile said : — 

in Orissa, even up to 1907, the courts used to allow damages on suits 
fer arrears of rent when it was proved to the satisfaction of the court that 
the tenants either refused or neglected, without reasonable or probable cause. 
But silicic the amendment of the Bengal Tenancy Act in 1907, probably in no 
<mbo damages were allowed. So, under the circumstances, where the tenant, 
has refused without any probable cause, if the word ‘‘shall” be substituted for 
the word “may,” damages will be awarded in such cases.” 

The IIon’ble Mr. McPherson said 

“Sir, I cannot accept this amendment, because 1 think wo ought to leave 
the (jnestion of damages to the discretion of the Court which hears all the 
circumstances of the case. We do not want to convert our courts into 
machines. We should leave them a certain amount of discretion. By 
substituting the word “shall” for “ may ” you deprive them of their 
existing discretion. 1 therefore oppose the amendment.” 

The motion was then put and lost. 

The following motion was, by leave of the President, withdrawn: — 

162. The Hon'ble Raja Rajendra Narayan Btnnja Deo to move 
that the words “These damages, if awarded, as well 
as the amount of rent and costs decreed in the suit, shall 
carry interest at the rate of twelve per cent, per annom 
from the date of decree until payment thereof” be 
inserted after the words “ as it thinks fit ” in line 7 of 
clause 70 (A 
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Clauy 71. 

- ♦ 

163. The Htm’ble Rai 8lieo Sltnkir Sihav Bahadur moved* that elauia 
71 be omitted.* 


He »id:— 

• 

“This section deals with the produce- rent. Drastic changes*are made in 
the present Bill wiin regard to recovery o tShnolj rent. In tho first plaoe if 
makes it Illegal for the landlord to recover nlbre than half tho gross produce* 
of the land. Secondly, it lay** down that no intofest qp any aocount shall he 
payable for the Shook rent a^ui thirdly, it provides that one year instead of 
three years limitation shall apply to Shook rent. The explanation states 
that, in estimating the value, the oourt shall be bounfi to do it according to 
the rates at the tilne of harvest. AH these * provisions are View and do n?>t 
find a place in tlTo existing law. 'there* is no justification for the changes. 
Kb reason has been assigned why these drastic provisions are necessary in 
the case of Orissa xeminoars, and not in the case of the zemindar* of the other 
part* of the province. All the innovations ma$e by this section are objection- 
able* The tifct part limiting the s iare of # thc landlord to one-half is apparently 
made to discourage Banjo system in Orissa, which corresponds* with the mankhap 
or manhumia system in Behar. I may be permitted to draw the attention of 
my Hoi/bln friend* from Hehar to page 7 of paper No. t, where Mr. Levin go 
says that *the mutter is important 4 ‘ a* whatever is decided now may be 
taken a* ft precedent in connection with the treat mont of mankhap refttH 
in Bihar.” The) must not, therefore, think that they ar* not affected 

by this legislation. Sir, I do not sec why there should be any objection 

to tatya rout*. I have heard it often st*id bv tho tenants that next 

to money-rent they prefer the sanja or ma khap rent. It is all 
intents and purposes money -rent, ft doe* not fluctuate, it does not have 
room for dispute or dissensions The tenants prefer it because under this 
system they can cut and harvest the crops theif convenience, without 
interference from the landlord or his agents. In theory, the adhhatai or 
dhuliba i system is good, but in practice, it is source of some trouble to the 
tenants. He cunnot do anything without the landlords tirmin or servant 
deputed to get the crops divided. Tfiese men must not only be fed but must 
be paid something. So long as the crops arc not actually divided, the tenant 
cannot take-away any portion € of hi* share without his landlords eoiiscuit. 
No such difficulty qjiscs in mankhap or iaiya system. He has absolute 

control over the entire crop. He knows what he has* to pay, and above ull 
he is independent of the landlord’s agent*. The onlv difference between 
monfcy and saiga rent is* that oue i* payable in money and tho other is 
payable in kind When I say that tenants prefer Banjo system, 1 assume 
that the grains payable by him is a fair proportion of ihe gross outturn. 

If it is not fair, it must cause hardship but this applies to money-rent also. 

If the monqy-rent is not fair, it must cause haiflship. If you are satisfied 
that in Orissa Banja rent is disproportionately high, the* remedy does not lie 
in an indirect legislation you propose, but to take power to fix a fair and 
equitable rent. But there is no satisfactory evidence that sanja cent is high. 
Mr. Levinge says he has not enquired as to h<*w far Banja rents are oppressive, 
but he says, he has heard no complaints in regard to them. # If so, why you 
should condemn this system. The effect pf the legislation you propose is that 
fit bad years, the landlords wiH get less than wjiut he would be entitled to under 
the Banja, system, aud in good years, he will not be entitled to more than jthe 
tanja rent fixed. Mr. Levinge justly observes at page 7 of his Jotter, dated 
the 28th November last, with reference to this provision ii that it jrould be 
entirely one-sided, for it would give the r&iyat the benefit of a bad year 
while conferring no corresponding benefit on the landlord in a good one/’ 
But, Sir, I go a step farther. I show that by this provision you sow a sdbd jot 
discord between the landlord and tenant. What i* the practical effect 
this legislation ? It is this, that the landlord would naturally resent payment to 
him of a smaller rent than be is entitled to under the contract# The tenant 
on the other band, even when his crops are good, under the advice of villag# 
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tout refuse to pay his just debts and <^ke away the whole crop The land- 
lord will go to court. As the crops arw already cut, there is no tangible 
evidence as to what was the yield. There is hard swearing on both sides, from 
which ft is difficult t*> find out the truth, aad thfe oourt has to decide the case on 
his own surmises, for it is difficult to € get finable evidence as to how .much crop 
yielded in p particular field in a particular year. This dispute between the land- 
lord and the.termnt continues trom year to "year. The l&w^ersare to be fed, the 
t court ambit, from the process-server upwards, are to be* pacified and both 
the tenants and landlords are \uinecf Sir, in your solicitude for the Welfare 
of the tenants, do not give them an indefinite law under which* they will 
remain in constant foud'with their landlords, for it is sure to cause the extinction 
of the tenants more often than of the landlord*. Give them a simple law 
under which they may live in peace with their landlords, and may have as little 
ohance of litigati/m with them os possible. I have already dealt with the 
question about payment of intei est. There is no reason, why the landlord 
should not have a return for the use of his money by the tenants. Then e* 
regards three years’ limitation, you think that thifc is for the benefit of 
the tenant. You think that t,|ie landlords, Mo increase their hold on the 
tenant, do not sue till their claim is vety heavy and canrtot be discharged 
by the tenant. This is your idea. My experience, however, is otherwise. 
There are very few lundlprds who allow their money to remain with the 
tenants in .tbe hope of increasing their liabilities. Ml landlords are anxious 
to realize their dues at the proper time, and if they do not bring any suit 
nt the end of each agricultural year, it is not to increase the liability of 
liis tenants, but out of regard for the interest of the tenants and for fear of the 
expensive character of \our law couits. Every landlord knows that when he 
has to go to court, he rh a rule loses at least ‘tO per cent, of the principal ♦ 
money The transfer of jurisdiction from the civil court to the Collector 
may bo of some benefit, but will not, make appreciable difference in the 
costs. Nothing has been shown that the landlords of Orissa have misused 
the provision of three years’ limitation. I strongly object to this 
innovation, both in the interest of landlords and in the interest of the 
tenant alike. Successive rent suits, year after year, should be discouraged 
and not encouraged. "Flic explanation is also startling. The effect 
of this explanation is ihat, even if the tenant does not pay bis rent 
in the propor time, the landlord will not get the price of the grains as preva- 
lent at the time of payment but as prevalent at the time (A the default of 
tlie tenants, and that without interest Instead of punishing the guilty party, 
the defaulter, you punish the* landlord. One would have thought that the 
price should be calculated, either obtaining at the time of the harvest or at the 
time ot payment whichever was to the advantage of the lundlord. 8ir, look 
at this clause from any point of view, it is exceedingly objectionable and 

I move that it be expunged altogether from this Bill.” 

* • 

The Hom’blk Maulvi Saitid Muhammad Fakhk-ud-din:— U I beg to support 
the amendment moved by the Hou'ble Itai Shoo Shankar Sahay Bahadur. The 
proposed amendment has been fully discussed, but I beg to submit, Sir, that 
it is purely nn innovation, for if under a certain agreement between the 
landlord and the tenant, more than half the gross produce has hitherto been 

E aid, there is no reason why * this should be cut down. Of course, even in 
iehar, it has been generally found that what was payable over and above 
half the produce constituted Municipal c<ys commonly known a a abtndli. 
Then again the landlords are not entitled to realize these arrears unless they go 
to court before the end of the agricultural year next following that for whioh 
the ran* was claimed to be due. This is also a new provision. Why should 
you have such a legislation. Why should a landlord be forced to bring suit in 
so short a time ? He may not be in a position to do so. There is already 
a period of three years in which the suit is to be brought, but here the period 
is cut down to one year. If the tenant chooses to pay the money within one 
year, the landlord will have no objection to receive it, so there is no reason why 
the period of limitation oxisting n the present law should not be adhered to* 
Then, again, the explanations added to the clause are similarly objectionable, 
as the Hon’ble Mover of the amendment has already pointed out. I need 
not take up the time of this Couucil by discussing* all these points again. 
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Hut I should submit that th\$ is enacting ft nq,w tiling altogether which dirt not? 
find its place in the existing law, this is apparently giving an undue advantage 
to .the tenants, and giving the tenants an inducement to withhold the Bk<uHi rent, 
as he will neither hme to pay any interest^ nor everi the landlord’s half shgjre* 
of the real produce, over and above that in cases of petty and |H>or landlords 
there will the risk of li nutation. * With • these observations, 1 support the 
amendment proposed by the lion’ bio ltai SUeo Shankar Sahay Bahadur. 

Th» Hon’bmc Mh. McPhkkson eud: — 

“ Sir, i oppose the amendment. The Hoti’ble ficmber who has proposed 
this amendment, and the Hon’ble Member who has supported him, have been 
talking very much more from a Betaat point of view than from an Orissa 
point of view. They have heeif keopimf both eyes on Hehar, $nd closing them 
entnaly to the local conditions of Orissa. The provisions of the Bill on the 
subject of produce- rontwnuitt be considered together. They represent an 
arrangement which was regarded as fair and equitable by all Orissa landlords 
who were consulted, and they are in accordance with local custom. The one- 
half limit is the aln*oat universal prartica in Orissa^where tho graig is divided, 
at the time of ban^sting, in equal portions between the landlord and the tenant. 
There appears, therefore, to’ be no reasonable objection to our laying down 
one-half as the maximum share of the landlord. Then as regards f he question 
of limitation. Grain rents sie always collected, or ought # always to bo collected, 
on the spot when the crop is harvested 'Flint being so, there is no reason why 
we should all*w the landlord to sue for this form of rent up to three years. 
We have reduced the period of limitation to one year In practice, this moans 
that the suit need not bo brought until at least one more harvest has been 
reaped by the ra^at, If, for any reason, the landlord has not received his share 
of the previous year’s crop, then, if the year that follows is a prosperous yoaj^ 
the raiyat will be able to make good the previous year’s deficit. There is 
no reason why the matter should he left ov6r for three years. Tho ordinary 
period of limitation for t& cash-rent -is three years, and go hardship arises 
when a raiyat is sued at one time for three years' urretffrs, because the cash-rent 
faroly represents more than one-sixth, of tho produce, but in the case of a 
oroduce-rent it is entirely different, for if the raiyat is sued in the fourth year 
for arrears of i$nt, he will be sm»d, a rule for one and-a-t alf times the 
iiroduoe of t lie year in which the suit is brought. What we witnt to do is to 
compel landlords and tenants to adjust their accounts,, as regards produce- rents, 
it the timo of hjfrvest or as ne&r as pmsible to the time of harvest. We do not 
want tho account kept op#n until it is impossible for the raiyat to clear it. As 
l have already said, these proposals have been ’approved by the Orissa 
zauiin Jajrs, and there is no ^reason why we should not Accept them. We Are 
not dealing now with Boltar, where, in my experience, l have known cases in 
which as much as 27 seers out of every -0 is taken by landlords. We are not 
legislating for u state of affairs lil^e that. We are legislating for people who 
ire satisfied to follow an equitable arrangement, jpi arrangement whereby 
me half of the pr >duce is taken as rent. I have so far sa^d nothing about 
wiy* rents, but J do not think it is necessary to make any special provision 
for them, or desirable to exclude them from the operation of the section, if 
die tanja be heavy rent, it should bo discouraged If it be a small rout, say, 
me fourth of the average produce, then, the sectioft will hardly ever apply to it. 

It will not apply to it unless you have less than an eight-anna crop, a* id that will 
iot be often, it will perhaps be argded that** the raiyat gets off with a small 
>roportion of his crop iu u good year, the landlordL should be allowed to realize 
he full nanja rent in a bad year, but we know that in actual practice when a * 
rery bad year occurs, aud there is either no crop at all or only a four-anna 
srop, the full amount of thg Banja is never exacted. No material hardship is 
nflicted on the landlord because the Banja rent has been included iu these 
rovisions. If the landlord does find that any hardship occurs, be has a very 
imple remedy. He has only to go into court under tho provisions of clause 41 
f the Bengal Tenancy Act ana a-k that # a fair and equitable cash-rent lie 
xed instead of the Banja rent. With the rent so fixed he will be on the same 
ooting as the landlord of an ordinary cash paying tenant. He will be able to 
eceive in full and to sue for arrears of three years. 



. The motion vu then put and lout. * 

164. The I lon’ble Kaja Bafendra Narayan SiUnjan Deo moved that the 
word»,“ when the rent of any land i* 'taken by appraisement or division of (he 
'nawdaoe, or partly in oash snd partly in. kind/' be snbstknted for the words 
# tfhere the rent of any land *# paid in kind, or on the estimated value of a , 
portion of the crop, .or partly in one*of those ways’ and partly in another or 
partly, in one of those ways and partly in cash” in lines 1 to 4 of elanse 7 -(2). 

o 

He said 

♦*Sur, both this amendment and No. 168 are just to exclude *<ntja from the 
operations oJ this clause, 9 but as the Hon’ble Member in oharge baa already 
•aid he would not exclude aeiye, 1 de not think there is any use in pressing 
this amendment^ I would withdraw it. * 

The amendment was then, by leave of the President, withdrawn. 

16o. The Hobble Babv Hnshilesli Laha moved*that the wolds “or any 
interest on suoii rent, or to recover any arrear of suoh rent by suit, unless the 
suit is instituted before the end of the agricultural year next following that for 
which the rent is claimed to^be due*” in line 7 to 10 of clause 71(i) be omitted. 

He said : — 

• • 

“ The period of limitation fixetj for the recovery of produce-rent, as fixed 
by sub-slauac I of this clause, in only one year, whereas the period of limitation 
fixed for the recovery of money -rent is three years, though rent means 
1 whatever is lawfully, payable or deliverable in money or in kind by a tenant 
to his luifdlord on account of the me or occupation of the land held By tenant ” 
(see sub-clause 17 of clause 3 of the Bill). 'The reason assigned for the 
difference in the period* of limitation for the recovery of aiVears of rent, paid 
in cash or in kind, in paragraph 3 of the Statement of Objects and Reasons, 
is “ the landlord lets the lean ) eafs “pass and waits for a fat one. He can 
easily prove condition of the crops just reaped, while evidence as to the 
previous crops is. necessarily weaker, and he expects to induce the Court to 
decree the rent of all the three years at the same rate,’ As 1 said in my note 
of dissent, the reason appears to be neither cogent nor founded upon any 
principle. It totally ignores the duty of a person to discharge his obligation, 
when under the law it is incumbent upon him to t do so. If a tenant under the 
law is bound to pay his rent, either in money or kind, he must pay that rent 
without waiting for any demand from his landlord, and it is on this principle 
that the law awards interest or damage, when an arrear is found due from a 
tenant. Why should a landlord be taken to task wlfen the tenant fails to dis- 
charge his legal obligation r If a tenant who pays produce-rent does not deliver 
the produce as it falls due, he must take the consequences of the law upon himself. 
The period of limitation, that is ono year, which has been prescribed for the 
recovery of arrears of rent in kind with a view to benefit the tenant, would be 
harassing to the tenant himself, by reason of the fact that he is likely to lose 
the sympathy and kindness of the landlord, who, like most of the landlords 
in Orissa, is always ready to suit his convenience, aud wait for the payment of 
the arrears due till a prosperous year. On the other hand, the landlords also 
would be harassed, by being compelled by law to institute suits against their 
tenants l juBt after the rent ha^ fallen due, while the cost of the suit would be 
very heavy, which the poor tenant will have to pay. No one, therefore, would 
be benefittod by this clause except the lawyers and the Government, as 
litigation would increase to an alarmimr extent, and the tenant would be at 
the mercy of pettifogging touts und muktears. This clause is also objection- 
able on the ground that $*nja rent which is a fixed produoe-rent, has been 
included in it, and no exception has been made in its favour.” 

tk * 

Th& Hon’blk Mb. McPhirson said: “Sir, I oppose thisamendment,for the 
reiwna I have already given in discussing the previous amendment on the 
same section. 1 should like, however, to explain to the Council, by an example, 
what the meaning of the one year 1 limitation’ really is. Let us take a rice 
crop that has been cut in January of the present year 1912* Then, if the 
raiyat did not make that division of the crop that he ought to have made, on 
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the ground at harvest, hq arrear falls due. The limitation provided in this 
given the landlord until the *1 oth April of the year 1913 to nut in his 
•ait for arrears. He must put it in before the end of the agricultural yea* 
following that ill which the rent beqame dm*. A* the agricultural veer* ends 
about the middle of Ap(i], the landlord # ha« thus about fifteen months in which 
to recover arrears of rice rents.* Ho* can thus* afforfl to wait till the crops 
of the following year become ripe for* harvest. We thus really jrive him 

^ eare an( l not 4 >ne year. I would also remind the Council that the 
landlords ef Orissa have the right of private diatjaint. If they do nor collect 
their rents onfi year, they can distrain the next yearns crop*. In my opinion, 
we provide quit© enough facility for the recovery of# produce rents, .which 
should be recovered in the yoa% in which tin* crops are grown, and not at 
some distant date.” • # 

Tire motion was then put and lost. # , 

The following motion wnf, by leafe of tin* President withdrawn . — 

166. If motion So. *!6d be carried, tin* Mon’blo Balm Hnshkoah 

Laha to move that clause 71 ( ' be omitted, 

167. rhc Hon’ble Mr. McPfiormm. moved* that the word* ** subjection ” 
be substituted rfor the word ‘section” uj line one of the Kxpiatmtum to 
clause 71 (/). * • r 

He said : — 

1 4 This is purely a verbal amendment.” 

The motion was put and agreed to 

The following motions were, by leave of the President, withdrawn * 

168. If motion Nc* 164 be not carried, the Hon’blc Raja 
Kajnndra Natavan Blianja Deo to move that the 
following be addled after cliyiso 71 (/!): — 

“(•?) Nothing in auVraction U) or «ub-Boction 
• (g) shall apply to a produce-rout 

which is fixed in quantity. The land* 
* lord Bhall not bo, entitled to any 
interest on such rent.” 

# Clause 76. 

1C9. The IloiTble Raja Kajondra Narayau Bhaiijg, Deo 
to move tliat clause 76 iSo omitted. 

170. The Hon’ble Rai Shoo Shankar Sahuy Bahadur to 

move that the words “unless and until the 
transfer lias been duly registered as required by 
section 25 A ” m linss 4 and 5 of dausc 76 
be omitted. • 

Clause 78 . 

171. The Hon’ble Mr. Safyid Wasi Ahmad to movo that 

clause 78 be omitted. * 

• . 

Claitse 70. 

172. The Hoii’ble Mr. Saiyid Wasi Ahmad to move that 

the words “ or makes the land unfit f<fr culti- 
vation ” be inserted after the words “ landlord’s 
property ” in lines 4 tnd 4 of clause 79 (5). # 

Clause 8$. 

173. Tbe Hon’ble Mr. Saiyid Wasi Ahmad moved that clause 82 be 
omitted. 
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fie said t « 

4 * Sir, I beg to move that clause 82 be omitted. Clause 82 runs thus 
. * A non-occupancy saiyat shall be entitled to construct, maintain and repair 
a well for the irrigation of his holding, with all works iribide ntal thereto, 
and to erect a suitable dwelling-house^ for himself, and his family, with all 
necessary out*officeH ; but shall not, except as aforesaid and as heroinaxter provi- 
ded, be entitled to make any other improvement m Respect of bis holding 
without his landlord’s permission in writing.’ 

• Non this is a right that is gbing to be given to a non-occupancy raiyat, 
and apart from placing hinj on the land for the purpose of agriculture, he also 
gets a yight to build a»house for himself and also for the members of his family 
with all necessary out-ofhces. 1 do not kn<*w what out-offices a tenant may 
require— but from t this section, if I tako a concrete case of a non-occupancy 
/aivat who lias just taken a settlement of, say, about two bighas of land, and it 
so happens, Sir, that he may have ten children, fye goes Jo the landlord, and 
says, 4 Look here, 1 want to build houses for myself and also for the members 
of my family,’ and in this way he takes, say, about two or three cottabs of land 
for building purposes alone, and then he starts his cultivation: it is quite 
possible that that man may be ejected *frdm the holding the very next year or 
• the year after. Now the procedure adopted here is that the non-oocupancy 
raiyat does no! get only the right of building dwelling-houses for 
himself aqd the members of his family, but if he is ejected, he is entitled 
to receive compensation from the landlord for all the constructions and 
buildings that ho may have made during his stay. Well, I Submit that 
it will Ik very hard for a landlord if a raiyat is allowed to build a house, 
and alter a short stuy if he is ejected, the zamintlar will have to pay com- 
pensation for his buildings. It may not work so hard in the cyse of permanent 
tenants or occupancy tenants, w ho always live on the land, but this is a 
cose in which a non -occupancy raiyat is going to get this right, and 1 submit, 
Sir, that cases may arise in which it will result in this, that the tenant 
takes u settlement^ he builds his houses there, and if alter a yt ar or two the 
landlord wishes to eject him he is obliged to pay compensation which ordinarily 
he would not like to do, and therefore poetically he becomes a sort of settled 
raiyat of that land. Tske another case in which a tenant gets a settlement of 
only ten bighas of land, and pays a n qjt of twenty rupees to the landlord, and 
if after one yenf* the landlord is asked to pay coufjpensation of fts. 200, which 
he will not readily tfo, the result will he that in certain cases the landlord will 
be forced to allow the tenant to continue on that land. For these reasons 
1 submit, Sir, that this clause l)e omitted. « 

Tim Hon’ble Mr. Kerr said : — 

It is much to be regretted, Sir, that the framers of the Bengal Tenancy 
Act had not the advantage of the Hon’ble Member’s legal acumen to assist 
them in their labour* But these labours were completed 27 yeais ago, and I 
would suggest to him that we really cannot go ‘into all the fundamental prin- 
ciples which lit* at, the bottom of the tenancy law of the province. Apparently 
the wt.rd i% out-offices” has frightened the Hon’ble Member, and brought to his 
mind the idea of carriage-houses, motor-houses, and things < t that kind ; but 
if the Ilon’ble Member would go to any village and look at the non-occupancy 
ruiyats* houses and surroundings, he will see that there is noti ing to be alarmed 
at, even if the raiyat has ten children. His amendment would have the effect 
of depriving the nou-occupancy raiyat of the right which he lias at present to 
make irrigation wells, and to make a suitable dwelling-house for himself and 
his family. As a rule he is an extremely poor person, with a very small holding, 
and the Hon’ble Member need not be frightened that he will spend an extra- 
vaganfc sum on his well and on his house, so as to make it difficult for the 
landlord to pay compensation. 1 submit, 8ir, there is no reason to alter the 
present provisions of the law which give non-occupancy raiyais this very small 
right ; and if they were a more important class, 1 should say that they ought to 
be given greater privileges. As it is, they are a very small poor and 
unpresperous class, and there is no reason for curtailing such small privileges as 
they at present possess. 1 therefore oppose the amendment. 

The motion was then put and lost. 
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t Clam* V- 

. 174. The Hon’ble Kaja Rajendrtf Narayau Bhanja Deo moved that the 

worda “two years” be substituted for tlie words “twelvemonths’* in line. 
2 of clause 83 ($)* 

He said : — 

Sir t in clause 83 only 12 months are allowed to a landlord to* register 
any improvements thafuiight have been made* t think this period ought t<^ 
be extended to two years as proposed, Ik cause ik&se improvements ought to 
bo encouraged by Uoverrmeut, uud the landlords should not be debarred 
from the right of registration of any such improvement#. So 1 propose, Sir, 
to substitute two years for twelve nnfntl s in line 2 of clao*«' ft.‘f 

The Hon’ble Mb. KEBRsaid : — m • 

1 do not think There is* any reasonable* ground f«*r this amendment. 
Under the section which wean considering a landloid who makes an improve- 
ment must apply within 12 months*after it has been made for its registration, 
if he wants to use thv improvement as* a •ground for oulmncitt$ the ruiyut's 
rents. The Iloti’ble Member would have # this period extended to two years. 
Now it is very important in connection with improvements to get on record im 
early as possible facts which are neocssaiybin order thftt*they may be registered. 
Everybody knows that very soon after tin improvement is made, doubts 
begin to arise whether it is an improvement, or whethei it could possibly cost 
so much as the landlord says. Questions of this kind can only bo .decided if* 
enquiry is taken up at u reasonably short period after the improvement has been 
made. To deal with those inquiries after a period of two \ oar* w >uld very' 
ofton frustrate the whole object of the registration of improvement. 'There is 
absolutely no reason why a landlord who has made an improvement should 
not apply for registration directly after he <iid so. He has made the improve- 
ment himself, and he knows its cost ami all particulars about it. There is 
therefore no reason to allow him to delay for two years in Applying for regis- 
tration, and such delay could only result in imperfect information being 
registered and in giving unnecessary opportunities for disputes as to the fa- ts 
which have to be registered. I the re I ore oppose this amendment. 

* ^ ® 

The motion was then put and lost. 

Clause 87. 

The following motion was, by leave of the President, withdrawn : — 

175. The Hon’ble Kaja Kujendra Narayan llhanja Deo to ni5v<! that 
the words “ or the proprietor of an estate ” be inserted after the 
word “ holding” in line 2 of clause 87 ( J ). 

176. The Hon’ble Mr. M. S. Das moved that; the words “or *the 
proprietor of an estate ” be inserted after the word “bolding 1 in line 2 of 
clause 87(i). 

He said : — 

« 

I do sincerely hope that the Hon’ble Member in charge will see the 
reasonableness of this proposal. The clause, as it stauds, only qpvers the case 
of a tenure-holder when he is making an. acquisition. But there might he 
cases where the proprietor wanu# to make an acquisition for public purposes, 
aud it might be that the tenure-hoider in an estate for instance the mokadeyn 
does QOt want to acquire. There nii^ht he p. ijam where it m imi fit tiiA iiifcpritnf 


i iQuuio-m/iwoi aii ou uvvavt> iui uiotauu; mu 

m There might be c ises where it is not to the interest 

of the tenure-holder to acquire. The proprietor cannot acquire a portion of a 

1 1 11 * 1 ^* A. 111.1 1 » . 1 . * 


OS Sue UJIlurV'UUIlUU w ft piupiivtwi Utuiiuv c n | 'ui »iyn ut 

land belonging to his tenure-holder, though he by so doing can confer m 
benefit on the public. Therefore I hope tiiat this amendment should be accepted 
by the Council. • 

The Hon’ble Mb. Kebb said 

The effect of section 87 of the Bill is that rniyati land can only be 
acquired for public and semi-public purposes by the immediate landlord of 
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th<5 holding. The IL n’ble Member’s amendment would have the effect of 
enabling a superior proprietor to* acquire land for this purpose. This 
would introduce a wholly unnecessary complication. If the proprietor 
•diverts himself of Ins interests in favour of a tenure- holder, he Ought not to 
be allowed to come in during the currency of the tenure and to take away 
from a raiyat land avbich formed 1 a part of the tenure when ho took 
the lease. To allow a superior proprietor to coma in like this would only 
cause troublesome confusion and dispute. A superior proprietor can very 
well wait until the term pf thw tenure is over before acquiring land for 
any of the purposes mentioned in the section. I must therefore resist the 
amendment, • 

The Hon’ble Mr. Das said : — # 

I must say thal I fail to see the reasonableness of the argument advanced 
by the Hon’blc’Mt. Kerr, lie lias told^is that u superioj* landlord should not 
be allowed to acquire land which he let out lo a tenure-holder during the 
currency of ifm tenure. But as a matter of fact #e^ind that Government, the 
supremest of ull, ucquires land which belongs to its subjects for purposes of 

f mblic utility. Suppose a roarf i« to be constructed, and it •lies along the whole 
ength of an estate. The tenure-hglder is a person whose tenure covers one- 
fourth of the estate. The proposal is that the road should run along the whole 
length of thi) estate; blit the Uon’ble Mr. Kerr says that this should not be 
allowed. But if the Government warned it f<»r works of public utility, 1 do 
not think the Ilon’ble Member would oppose it. I did not expect that amend- 
ment h like .this will be* opposed. But 1 suppose any suggestion coming from 
a non-official member must be opposed. 

The motion was then put and lost. 

The following motions were, bv leave of the President, withdrawn ; — 

177. If motion No. 17o be tarried, the Hon’ble Raja Rajendra Narayan 
Bhanja Deo to move that the words u or proprietor ” be inserted 
after fhe*word “landlord ” in clause 87 wherever it occurs. 

178. Tlie Hon’ble Raja Rajendra Narayan Bhanja Deo moved that 
the word “ a ” be substituted for the word M the ” in line 3 of 
clause 87 (7). 

179. The ilon’ble Raja Rajendra Narayan Bhanja Deo moved that the 
words “ for excavating a tank for the supply of drinking-water or” be inserted 
after the words “ such as the use of the land"’ in lines 6 and 7 of clause 87 (i). 

Ify s$id : — 

It is very necessary to put in these words. 1 Though it is said in the 
clause ‘‘ for the good of the holding,” still it is restricted by the words “ for the 
village road and embankment.” The Collector, when dealing with cases 
under this clause, might think that tanks are not included in this. Excavation 
of tanks are very necessary for drinking purposes. It may not always be for 
charitable or religious purposes, it may be for sanitation. 

The Hon’ble Mr. Krrr said : — 

1 do not think that the wrfrds proposed by the Hon’ble Member are very 
necessary, because the excavation of a tank for the supply of drinking-water 
would in most purts of the country be treated as being for the good of the 
holding or tenure or estate in ?vhich the land is comprised, and the Bill already 

S .ovides for works bring undertaken for this purpose. If however the Council 
esires to have these words inserted, 1 see no harm, and I should be prepared to 
advise ♦Government to accent this amendment. But the actual wording must 
bn changed. It may be left to the Secretary to the Council. 

« 

The pRKbiDKNr said 

The Hon’ble Member would do well to move his amendment on Saturday, 
in a form acceptable to the Hon’ble Member in charge. 

The motion was accordingly postponed. 
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The following mothgis were, by Ieave*of tie* President, withdrawn* — 

180. The Hon’blo Raja Rajestdra Narayan Bhanja Deo to move that 

the word* “for anv sucn purpose ” in lino 10«of clause ffT (7) ba 
united. * • ; 

181. Tho Hon'bit* Mr. M. S.^tyas tff iuov«* t*>at the word* “ and to the 

landlord when he is a tenure -holder or a raiyat” be added at the 
end of clause* 17(/). * 

182. The lloa’ble Mr. M. S. Dus to move that the words 4 * or to the 
^eimnt and such tenant's landlord, Us the case may bo/’ b# 
inserted after the word “tenant” iu I pie 1 of clause 8f(£), 

• 

t Hattie 00 . 

183. The Hon’bh* Raja Raj end ra Narayan IMianja Deo moved that the 
words “in his own ijght be # i user tcd*bo fore tj>e words “to cultivate his hold- 
ing” in line 3 of clause 90 (7). 

. • 

H© said : — 

1 he clause,*** it stands, leaves ground (or collusion with a view to defraud 
the zamindar. Many ca^s may arise whole neithoi tho transferor nor tlu* 
triiinferee might pav rent, although tjie transferor, holds the land of tho 
transferee as an under- raiyat. The proposed amendment will b© a penal 
provision to insure the property on the application for recognition of transfer. 
And this will pi event collusion between the transferor and the transferee. . 

The Hon’blc Mr. Kerr said : — 

The object of this amendment is apparently to limit the rights of a raiyat 
to sub-let hia land or to give a mortgage # with possession. No reason has been 
given for this serious limitation of tho powers of an occupancy raiyat. The 
effect would apparently he if any raiyat finds it inconvenient for a short 
period to cultivate hi* land himself or if a raiyat died •anU his widow could 
not cultivate the land hoi self, she would have to abandon it This would 
obviously be very unfair, and there is no justification /or this curtailment of 
the existing rights of the raiyat. I must therefore oppose this amendment. 

The motion was then put and lost. 

Tho following motion was, byjeavo of the President, withdrawn:-*- • 

184. The Hoii’Uo Rni Shoo Shankar Satiay Bahadur to move that the 
words “for his own benefit” be inserted after the word 
# “person” in Hue 4 of clause 90 (/). * * • 

18b. The Ilon’ble Mr. M. 8. Dhs moved that the words “ member of his 

family or by his under-raiyat ” lx* substituted for the word “person” in lino 4 
of clau&e 90 1 ). • 

He said : — 

Sir, the clause, as it stands, loaves the zamindar in darkness as to tho 
persons who should be employed ior cultivating his land. All *that my 
amendment seeks is to restrict the cultivation t<f tho member* of the raiyat’* 
own family or his under-raiyat ; so that thin would not cover case© where there 

has been a collusion between the purchaser and the vendor. It is all right 

when members of a raiyat’s own family cultivate* the land There is sure to 
be no dispute and no trying to defraud each other. That is the object of my 
amendment, and I do not like to take up tho time of the Council any longer. 

• 

The Hon’ble Mb. Kerb said: — 

Mr. Das'* amendment does not uo so far as tuat ol Haja Rajcndra NsraVan 
Bbanja Deo. which has just been objected! Mr. Dus would apparently allow 
sub-letting to an under-raiyat, but he would not recognise cases where a 
raiyat temporarily gave a mortgagee possession of his laud or temporarily lent 
it to ano her person to cultivate it. 
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Vlw iWble M*. L)a 8 raid , 

L am willing to recognise mortgaged land. 

• * « 

Tfie Hon ble Mr, Kekr *»aid : — 

an 4rhi*k™rrfpo ,, '.S l tn ttit tr ^ t»p' i-« 

this would be practicable ^ g 1 to .recognised. I do not thin 

■»*»*'» with «. 

it. or to i„,po.o 3 ?, "T ? I,U 1 ~ "» ™»"° to oorro' 

thereft.re opjxme this amendment *° exi * tin ^ P ow ers of raiyats, and 

The motion wls then put and lost. 

166. The Hoo'W, Mr. M 'S. D„. mevej lta .Up* „„ ( „ b , 011lilta , _ 
He «aid : — 

If a z&miudnr takes forcible poswssio^f ^LhW* jj 8 *'® 8 ! 1 / “necessary 
to the law oourf This .„l, „f „ * ' holdlu g. tho raiyat can a wavs m 

different Um Its! “CfflS ! f ? » "V hi " g8 which is've^ 

and his tenant which does not exist It tifkea f t ‘ latlons b f ,Ween the landlord 

always trying to take poSJ „f & 

declaring ttiuin as abandoned. and therefore tho^zin *. , tl '° ra, 7 llt 

•upon u, serve a notice. Now take the »i tho /linu,,1 '»r should bo called 

iam i„e, and t.,e raiyats have: g t a^Zm AcSr I? " '?*“ “ flouJ ««“ 
doen not know whether they tould return/ all It 2jr V" 
for the ziumndar to give notice to the r«li f ’ uld be fjuite unnecessary 
of such lands. I objm <o tl,is 1 b " fon ' ^ ^ possession 

*"PP°™» « "f which (lor. not not nT”|] 7 |’c .'f**™"" 1 lllat '• 

ton toll, ihonld he botoj-opon .cto.1 e.perience, „ n(i 

The Ilon’blo Mn. Kkrii said : — 

Tliis amendment of the ilon’Iilt. nt»„ i , , , 

which was considered necessary i n the Hennal T* "* ‘ ‘ ,8 * ro ^’ a B! »feguard 
h. force >„ Bengal for the las' 27v r ' Anil T Y M% and htt8 ^ 

the nmftissal and the relations \,f many V CdLh ^ ft'T “T ,,iHg about 
recognise at once (bat it would be ettromelv .1 . d • U ' t ! e,r tenu,lt8 / "ill 
treat. a caiyat’s holding ps almndouS "J&o fe,"' * '"T , “ ndIu "*- “> 
serving a notice tlii-ou <>-h the .Collector r. • °u tbrou 8 b ,bo forniulitv of 
loid. Go, Ml landlord; can by S ai l , fur " W 1 

risk of being treated as trespassers Phis mil. 1 10 . iniioivoH frof u the 

bote of the raiyats and landlords, and 1 would ' V -l' U li ’ e . i,ltereBt 

iiiiiendmont. « *" c °V n cil to reject tins 

The Ilou’ble Mk. Das auid; — 

be guilty of trespass under the Indian Penal Code' 11 B ,l "° tller ■ land, he would 
then he is not liable ,o be proao^odint STurt'Jt hu ‘ er 7 e# 8 uot ^r 
are not safe-guarding anythinr Wln'lo mi. „ *° r treM P 9l,B ' bo really you 

~ % %*■ 

dl say •* save me from my friends H P - P ^ 1 he m y at 


ytou ure not „ 1UJ Bl ttll . you aru koe 

might as well say '‘save me from iuy friends. 


The amendment was then put nr.d lost. 


The following moli, w orr , by , M „ of th , IWH wi thd „„ n ._ 

187. The IWble M r M S. D„ p. tbrt tb . „ ord , 

8 o, It tttf ° f “ 0,i “” “ 
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. Chum • 

188. The Hon’Ble Hoi Shiv* Shankar Sahay Qahadur to 
move that the word* “ save a* provided *fu 
action* *18 A, # ! 8 U, 13C and 25A * in line* 1 and 
* 2 of clause 91 be otiiitUnJ, 

1^J9. # The llon’ble^Hiii Sht *o .Shankar Sahny Bahudur to 
move thu' the word* save a* provided in sub* 
section (g) of # suctioii 25 A ” in line* 3 und 4 of 
clanse 1 1 be omitted? • 

Clouse VL # 

11A. The Ilon’ble Mr* II. McPherson moved that, , for clause 91, the 
following be substituted, namely: — 

b • • • 

“91. A division of A tenure or holding, nr distribution of the rout 

... . , . • V payable in respect thereto, shall not 

on ^milord mtboui hi« <h >»#■»! J* binding on the lundlonh unless it 

• • • is made with hi* express consent in 

Siting, or with that of his ajjentdulv authorised iu that behalf: 

Provided that, if time is proved to have hern made m any landlord’s 
rent-roll any entry showing tint any hfliure or holding has been 
divided, or taut the rent payable in Vesprct thereof has been 

• distributed, such landlord umv be presumed to have given his 

express consent in writing to such divismn or distribution.” 

** 

He said: — . 

f l he Hincndmcnt as printed in the separate paper has a slight mistake ill it. 
In the second line the word “ thereto” .should !>e read as •‘thereof.” This 
ame ndment is part of the arrangement ecftne to regarding the transfer clauses 
and is merely a reproduction of section 8s of tin* Bengal Tenancy Act # 

The motion was put in the altered form and agreed to. 

The following u otion was, by leave of the President, withdrawn: — 

Clause 96. • 

190. ^The Double tyr. Sai^-id Wasi Ahmad to move that clause 90 be 
omitted. * * 

191. Thu Uon’ble Rui Shew Shankar Sahay Bahadur moved that the 
word the District Judge jnuy on the application, in base f a ), of the OoHictor, 
and, in ca»e (//)," be Hubstitufed for the wojds “the ( olketor may of Ins own 
motion <»r on the application ” in line G of clause 9( : . 

He said : — 

• 

Sir, a change of cousidt rable magnitude has been proposed to lx* made 
in the existing low with regard to the appointments of common managers It 
is proposed to transfer these cases from the jurisdiction of the District Judge; 
and High Court to that of the Collector ui*l < ommisrioner. I admit this 
•Iteration is proposed with the best of motives. But I venture to think that 
a closer examination of the proposed change will convince Your Honour and 
the Council that it is of a far-reaching effect and should not 1m made. U 
affects the very existence of the landlords of joint estates and tenures. The 
first legislation on this subject was made in 1812, when by Regulation V*of 
1812, powers were given to Ziiln Courts to appoint competent men to manage 
the property of joint undivide 1 estates. To deprive a person of the* right of 
the management of his property was a serious matter and could only be taken 
under very extraordinary circumstances and tfdfh proper safeguards* • The 
safe guards in the law of 18i2 were that action could only taken in 
cases of disputes causing (l ) inconvenience to the public, and (2j injury to 

»»f , Act VX| L tit*. 



62 THE CALCUTTA UAZETTE EXT R AOKDI N AB Y, MARC# 80, 1012. 


priVate rights. The other and most* important safe gpard was that the juris- 
diction vested in the Court of Zilla Judge,* which could act onlv on the motion 
of.Revenfle authorities or any one interred in the estate itself, and not on his 
own #power. This provision al>out the appointment of common managers was 
considerably enlarged when the ^Bengal Tenancy Act was passed, but no 
change of jurisdiction from tho Judicial to th6 Executive was ever suggested, 
contemplated or made. The result •has been that Zilla Judges under the 
superintendence of the Sudder Dowani Adawlut and Higfi Court have exercised 
tins jurisdiction for over one hunefred years. It is now proposed in the present 
Bill that the jurisdiction shoftld vest in tho Collector under the superintendence 
of the Commissioner, jind rfot in the District Judge and High Court as it had 
hitherto existed. I may say ii> passing th|t in this respect the condition of 
Orisna is on the same footing as that of other parts of the Provinces in Bengal and 
Bihar, and 1 do not think that it is maintained that Orissa so Jar as this matter 
f is concerned shtmld be treated differently from other parts of the province. I 
look on this proposed change with great alarm, a*td my rear ts that a provision 
like this will place all the co-owners of estates Und tenures in Orissa in a 
most dangerous position. It will lead to* most disastrous consequences to 
them, and they and their property wirf irtcur the ri«k of being placed in charge 
, of common management more often and more largely than is either good for 
them or for the*country. Hitherto if any dispute existed between them and 
their co-owners causing ftironvenience«ito the public, the Collector, and in ca<e of 
injury to private lights, the person -interested, hod to move tho District Judge, 
who Hfter going through the matter may or may not appoint a common manager, 
in case he did uppoint, the party aggrieved could conic up to the High Court 
for rodre w «. Now in Orissa the Collector will lake the initiative and act as a 
'Judge. If he hears from the Police or trom the Settlement offiqo or in a private 
conversation with any person or at the European club that there exists any 
dispute between co-owners not necessarily causing inconvenience to the public, 
but ertusing injury to private rights (which all disputes do), ho can without 
waiting for a complaint'from the aggrieved party at once take action and call 
upon them to appoint a* common manager ; and. if they do not appoint a 
, common manager, ho himself can appoint a common manager, and thereupon 
the co-owners not only lose tin* management of their estate; but if the Bill is 
passed into law as it stands with the additions made therein, he cannot transfer 
or mortgage his rights or even apply for partition. If this section is passed 
as it 8tan<!B, 1 sincerely pity the positions of all co-owners in this tract of the 
country from big zamindars 1 down to holders of smallest, tenure. They will 
be in constant dread of the Executive head of the Strict. They can at 
any time be deprived of the control of tlieir property. It must not be 
supposed that 1 am saying anything against the Collectors, for whom as 
a body I have the greatest respect, regard and admiration. But, 

Sir, there is something which the lawyers call 44 judicial interest ” or 
41 judicial bias. ” Human unture is human nature and one of the elementary 
principles of jurisprudence is that you cannot be both prosecutor and judge. 
You set at naught the fiftt principle of law, and make tho Collector both 
prosecutor and judge. He can take action on his own motion in easo of any 
dispute with which the public peace is not concerned, and he can decide the 
matter himself. It is placing in his hands a power which should never be 

t raced in the hands of any parson, however great confidence you may have in 
lim. It is not; only necessary that justice should be done, but it is absolutely 
necessary that the jniople should Jiave tvd misgivings about tho tribunal 
where they have to go to for justice. Then let us see what is the reason 
for the change. It is said that the Collector oan keep better supeivision 
over the managers than the District Judge can do. I admit that this is 
so. 1 qdmit that as rule management of estates cannot be properly super- 
vised by the District Judge in the sume way as by the Collector. You do not 
however propose to give him the super vision of management only, but you * 
propose to gitfe him the jurisdiction to take the initiative and to decide 
as ajudge as to whether a cominui manager should be appointed. This 
difficulty of management by the District Judge has been felt before, We find 
it was felt so far back as 1&27, for Regulation V of J827 recognised that 
management by District Judge was less satisfactory than management by the 
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Collector, It therefore authorise*! the District Judsre in case where lit decided 
to appoint a manager *to issue a. preo^J>t to the Collector directing him to 
• manage the properly. 'Chin pnmsibn was replaced by a provision in the 
Bengal Tenancy Act, section 9b, empowering the Local (internment to nomidato 
a person as manager for any area ; and whey the manager is so nominated* the 
District Judge should «be bouqd to .appoint him us .common manager under 
the Tenancy Act IJ the question ol maiuigement only is concerned, the 
difficulty might be obviated bv the Local Government exercising the powers 
under this section • Hut theie is no reaapn why the power pi taking t[ie 
initiative should vest in the Collector. My last objection is that the matter has 
not )>«en properly considered. I am aware that Mr. Adami, the District Judge 
of Cuttack, supports this provision, but he supfjorts it siffiply on the ground of 
better euf>ervision of management.* He has not one word t<» # say about the 
desirability or otherwise of adopting a line of action winch would make the 
Collector both prosecutor and judge. Except Air. Admin, iu» other District 
Judge has been, l believe. aonsultocf| and al*)Vf all the Ilon ble Judges of the 
High Court who have exercis'd the juris iictiou for over one hundred years 
hare not been referied to.* Is it fair to them ; is it to say the le«st courteous on 
your part to oust them from theft jurisdiction# they have exercised for over 
100 years without fiearing from them as to wlmt they have to suy on the 
subject ? When the effect »>f the Hill is fimperly understood, it is bound, to 
create an alarm. 1 therefore propose that the present kiw need not be disturbed. 

• • 

The Hon’ble Hahli Janaki Nath Host: said : — 

Sir, — This amendment has been very eloquently proposed, nnd tlfe 
objections are on general grounds, but the change ill the law that we propose is 
based upon actual e*]>enence. J can inform the Members of this Council that 
this system of managing certain estates thmugh a common manager has been 
in vogue in the district of Cuttack fur about vM> or VI years. Of course, l find 
that the Judge wlu» first took over the change ot one estate, rather liked the 
work. He took interest in that family whoso estate came under his manage- 
ment. Hut then i am in a position to say that no <dh‘‘** succeeding Judge ever 
liked this kind of wotk, and generally speaking there were several reasons for, 
this — the first was that the Ju ige w.fs busy with judicial work, and lie had 
hardly any time to devote to tin* mamig«*meiil of the estates ; the second reason 
was that he had not the machinery 4t his command with which t<> work ; and 
there was another reason, Sir, that these estates wore generally embarrassed 
estates, and 'defaults wer$ nmd^j in puvnicnt of'Government revenue or tike 
properties had been mortgaged or brought to sale in civil courts, and thepe 
things gave a considerable lot of trouble to the District? Judge. H<* did not at. 
all like either to write to the Collector to postpone tin* ie venue sab* or to write 
to tl*> subordinate court s*to adjourn execution sales Mr. Adami is no doubt 
emphatic in his opinion that lie lias not neen able to work this system well, ami 
it was preferable that the common manager should be under *he Collector I 
may ‘also say. S’r, that at the Conference held in 1909 by Mr. Maddox most 
of the gentlemen consulted were in favour of the trtmsfer of jurisdiction to the 
Collector, but the Hon’ble Member who proposes this amendment said that 
the Collector would bo situated as a prosecutor and judge. I fail to sec any- 
thing like that in this matter. On the other hand, if there was aiy.inconveni- 
euce to the public or injury to the private rights, the Collector was in a better 
position to ascertain these than the District Judge, who # would depend 
simply upon the evidence which m*y be jproduced before him; and I have 
noticed, 8ir, that though the (kdlectors have many sins to atone for os regard* 
their sympathies with the respectable people of \he district or with the owners 
of embarrssed estates, 1 have always seen that the Collector was very sympath 
©tic with the members of these ancient embarrassed families. Not only the 
Judge was of this opinion, but the local ofrinion was certainly the same. 
There i* no harm in my telling the Council that Mr. Lcvinge, the present 
Commissioner, is also of opinion that the jurisdiction should be tranaferrAi to 
the Collector. There is also another season that the common manager’s 
accounts ought to be examined periodically at least. Hut I am sorry to say 
that though these estates had been under the management of the District 
Judge for several years, owing to the want of any qualified officers, the accounts 
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“■¥- — — ~f ; 

fferte never audited and no one knows how they stand. ' For this and other 
■easons it was thought fit to change the jurisdiction and place such estates 
inder the jCol lector. 

’ # ‘‘As regards tluf curtailment of the power of co-sharers, I pan also say from 
□ny experience that it is very nece^»ry,*for otherwise though all the co-sharers 
nay think fit to place th^ir estates in tke hands of the Collector, some of them 
nay change their minds afterwards, and by their conduct make the manage- 
ment impossible. For this and other reasons the change in the law is required, 
ipd I think except the general remarks already referred ft) there is nothing in 
me local conditions or expenence actually gained by competent men which 
ibows that this change in the law is not required. 

The Council was adjourned to Saturday, the 23rd March 1912, at 11 a.m. 


CALCUTTA, 

The 87 th March . 1918. 


A. W. WATSON, 

Ofig. Secretary to the Bekgal Legislative Council • 
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Abstract of i/$ Proocsdiiitfs of ike fafislatice Council, nsccmiM under 

* the provisions of the Indian Councils Acts % 186 1, iSStf ami 19(f9* 



The Council met* in the Durbar Hall Belvedere on Saturday, th<\ 
23rd March, 1^12, at 1 1 i.n. 

* jPrternt: 

The Hon’ble Bib *FBKDEBfoK William Duke, k.c.i.e,, <: ».i., Lieutenant* 

Governor of Bengal, sul). fro Urn., preti'Hng. 

0 

• » , • 

The Hon’bl* Mi. F. A. Slacks, -\b.i., Vice-Pr«»idnt. 

The Hon’ble Raja Kibori Lal Gosviami. 

The Hon’ble Mb. R. T. Gbeeb, c.b.i. 

The Hon’ble Mb. D. J. Macpherson, c.i.e. 

The Hon’ble Mb E. W. Collim. 

The Hon’ble Mb. C. J. Stevenson-Moobe, c.v.o. 

The Hon’ble Mb. E. P. Chapman., 

The Hon’blo Mb. B. K. Finnimobe. 

The Hon’blo Mb. J. H. Kbrb^c.i.b. 

The Hon’ble Mb. H* L. Stephenson. 

The’ Hon’ble Mb. T. BitVleb. 

Thu Hon’blo Mb. S. L. MADpox, o.e.t. 

The Hon’Ble Mb. G. W. Ruchlek, c.i.b. 

The Hon’ble Mb. L. F. Mobshead. 

The Hon’ble Sib Frederick Looh Halliday, At., m.v.o., o.i,e' 

The Hon’ble Mb. J. G. Cummabc., c.i.k. 

The Hon’ble Mb. C. H. Bompas. 

The Hon’We Mb. G E. A. W. Oldham. 

The Hon’ble Mb. H. MoPhbimon. 

The Hon’ble Band Jihad Nath Boer. 
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The Hon’ble Maharaja Bahadiw Sir.Prodyot SDmab Tagore, Kt. 

$ * 

*fhe Hon’ble Sib Fee dekick Geobge Dcmatnr, Kt. 

• • • • 

The Hon’ble Kumab Sheo Nasdaq Pbaaad 8 high. , 

e 

The Hon’ble Babu B ^jjpsnd k a Nath Basu. 

The Hon’ble Raj Sita Nath Hai Bahadur. 

• • 

The Hon’Jrie Lt.-Col, Q. Grant- Gordon, c.i.e. 

The Hon’ble Sir Bijay Chand Mahtab, K.as.j., k. c.i.e., i.o.m., Maharaja* 

(lbjraja Bahadur of Burdwan. . 

• . . 

The Hon’.ble Babu Kibtanand Sinha. 

, • 

The Hon’ble Raja Rajendka Naratan Bhanja Dec. 

The fton’ble Babu Deba Prasad Sakbadhieari. 

The Hon’ble Mb. J. G. Apcab. 

The Hon’ble Mr, Nobman McLeod. 

i t 

The Hon’ble Mr. F. H. Stewart, c.i.e. 

The Hon’ble Mr. Golam Hossm Cassim Abut. 

i 

The Hon’ble Dr. AbDullah al-Mamun Suhrawardy. 

The Hon’ble Mr. Saiyid Wabi Ahmad. 

The Hon’ble Maulvi Saiyid Muhammad Fakhb-ud-din. 

The Hon’ble Babu Hrishikbsh Laha. * 

The Hon’ble Maolvi Saiyid Zahir-ud-din. 

The Hon’ble Rai Sheo Shankar Sahay Bahadur, 

The Hon’ble Mr. Madhu Sudan Paw, c.i.e. 

The Hon’ble Rai Uaikuntha Nath Sen Bahadur. 

The Hon’ble Babu Mahendra Nath Kay. 

The Hon’ble Khan Bahadur Maulvi Sabfakaz Husain Khan. 

Tiie Hon’ble Mb. Dip Nabayan Singh. 


The Hoh’ble Babu Bil Krishna Sahay. 
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THE OJII88A TENANCY BILL, 1912. 

• • 

Clem** 9& — ctmid. 

The Hon'ble Mu*. McPhersoh : — • 

Thia i amendment (No.* 191 ) and tho twenty which succeed it au relate to 
the provision* included t io # the Bill on tlie subject of oouuuou managers, and 
the mam object of attack is the proposed transfer of jurisdiction, from the 
District Judge to the Collector. The first point to note is that all the* amend- 
ments have been proposed by Hon’ble Members tybm Bihar. There is not a r 
single amendment suggested by. any of the Hon’ble, Members who represent 
Orissa, and it may be inferred that the provisions of the Bill have the entire 
approval of the latter. The giropomKl innovatioh in the law is not one which 
is beiug thrust upon an unwilling people by Government. It is an innovation 
which whs sought by the people themselves, and Government was content to 
place itself in their hands and accede to their wishes. If Mr. MadkloxV report of 
April 1909 be referred to, it w^U b»*eun that the xamiudars, whom the iWble 
Member has solemnly warned of the threatened invasion of their cherished 
rights of property; were themselves* th*i first to # suggest the change. They 
were dissatisfied^with the working of the Bengal sections. Mr. Maddox trails- 
lated their suggestion into proposals which wfcr^laid before the Orismi Com- 
mittee of 1909. 1 he Committee, with the exception o^onu common manage/, 

who was also a pleader, one mukhtear and one sajnind&r, were strongly in 
favour of transferring the jurisdiction of the Judge to the Collector, “ not 
onlv, I quote from Mr. Maddux’s report, 44 because the Collector is familiar 
with the ugricuhural conditions of the district and controls all revenue matter* 
v the area for the most part being temporarily settled), but also because he is 
more likely to ’appoint competent persons as managers and to supervise their’ 
work effectively.” 

The proposals which were incorporated in the Bill were circulated to the 
three associations who may be said to repreAmt the landlord’* interest in Oriisa. 
Not only did all three associations approve of the proposals ; they suggested 
that Government should go further in the direction 6t strengthening the hat^da 
of the common manager and curtailing the powers of the co sharers during 
the term of management. They wanted Government in fact to introduce 
some of the provisions of $ho Chota •Nagpur Encumbered Estates Act, Let 
me now read what the District Judge of Orissa wrote on the ’subject when the 
Bill was circulated to him:— , • 

44 The changes proposed in clauses 96 to 103 of the Bill are strongly t,* be 
advocated. There are at present six estates un<ie» common management under 
the District Judge of Cuttack, one of them being the Bhiugapur estate, pbout 
the largest estate in Orissa.* All, except one of these six estates, may bo said 
to be in extremis. 


u It is impossible for the District Judge, in the course} of his duties, 
properly to supervise the common managers; lie has no regular staff for the 
purpose and tan not afiFoid the time to go out on tou f r. 

4 ; Furthermore, suits are constantly coming before him on appeal which 
properly speaking, he should not heat, being in a way an interested party’ 
Parts of the estates are constantly being put up for sale in execution of decrees, 
ind it falls upon the District Judge to petitioiAhe subordinate courts to give 
ime ; at the same time he has to call for explanations from the lower courts 
for the delays iu completing execution cases. 

44 ^'he Collector can far better supervise tffe management, having experi- 
enced Deputy Collectors under him who can give the estates their individtial 
ittention. 

4 All the propertied of the ^proprietors* should be brought under the 
common manager. There has been difficulty, for instance, in selling off some 
louse property of the proprietors of the Bhingapur estate in the towns of# Puri 
rod Cuttack. Bueh property is not at present covered by the Bengal Tenancy 
let. 1 would suggest the inclusion, with necessary modifications, of th* proyi* 
ion of sections 3, 10, 11, 17 and 18 of the Cbota Nagpur Encumbered Estates 
Lot, 1876.” 
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• The suggestions of the local associations and the District Judge were 
considered carefully in Select Committee. The Committee were unable to 
accept all the suggestions, because itjis not the business of a Tenancy Act to 
provide for the preservation of Eucumbered Estates. The details of clause 
101 where they differ from thoae«of se’ction 08 of the Bengal Tenancy Ant — 
and these also are th% subject of attack by the Hon’ble Members from Bihar— 
represent the extent to which the * qmmittee considered it safe in a Tenancy 
Act to admit the suggestions and accede to the wishes of the local associations. 
, We have now the very curious situation that when Government has 
embodied in a Bill provisions which are in oomplianoe with the Unanimous and 
urgent representations of the people of Orissa, toe whcle scheme is violently 
assailed by representatives of Bihar. Sir, it does not bode well for the newly 
Strengthened connection between Bihar an?l Ori«aa' that what may be called 
the senior partner in the new concern should adopt this attitude towards the 
junior member of the firm. I would ask the Hon’ble Members from Bihar to 
look at the question in this light and to abandotf their opposition to this portion 
of the Bill. • • . 

The Hon’ble mover has laid much force on the point that the control 
of the working of common aianagets has hitherto rested with the Hon’ble 
High Court, and has endeavoured to excite us by holding dp the new provi- 
sions to execration as an invasion of their ancient jurisdiction. But, Sir, 
in the management of .disorganized .estates of all kinds, there has always 
been close co-operation ’between the Judicial and the Executive. There has 
been no jealous rivalry. When we have shown that the existing system has 
mot worked t Well in Orissa and that there is a universal desire to adopt instead 
management under the control of the Collector, no reasonable objection can 
■be urged to the change. What the Hon’ble Member losses sight of or does 
not fully appreciate is the closeness of the connection which exists between 
an Orissa Collector and the landed interests of his district. The discussion 
indeed throws an interesting side-lighf on the difference that has been made 
to Orissa by the fact that its land settlements are temporary. The Collector 
is the trusted friend*of ,th^ proprietary body, and the holy horror with which 
the Bihar Members regard these proposals is not intelligible to the people of 
‘ OriBsa. r 

There is one point, Sir, in the Hon’ble mover’s lemarks which has arrested 
my attention. 0o is afraid of the Unlimited discretion that is conferred 
on the Collector tp appoint common managers. It is no more unlimited, 
of eoursq, than the discretion of the District Judge under the Bengal Act, 
for in this mutter tho District Judge exercises executive functions, and 
there is no appeal to the High Court against his orders ; but he fears that the 
powers will be more extensively used by the Collector, who may act more 
frequently on his own initiative. Although the working of the provisions 
has been subjected to the revisions! powers of the Commissioner by clause 102A, 
which lias no counterpart in the Bengal Aot, there is. I admit, some little 
danger that the provisions of the Bill nwy be overworked by an indiscreet or 
over-enthusiastic Collector. Government has no desire to throw, unnecessary 
work on its raufassal officers. It is true that the successor of an officer who 
had overworked the sections might disencumber himself of the burden under 
section 102, but it is not always easy and not always satisfactory to get rid of 
a responsibility. I therefore propose, Sir, with your permission, to suggest 
that no appointment of a common manager under danse 98 or release of a 
property under clause 102 shall be nude without the sanction of the 
Commissioner. The effect of these additions will be to steady the working of 
the provisions, by affording less play to the idiosyncraoies of individual 
officers. 

I propose to move the necessary amendments when the clauses in question 
come up for discussion. 

The Hon’ble Bxfiu BaikuntAa Nath Sail said; — 

I rise, Sir, to support the amendment Under the Bengal Tenancy Aot the 
appointment of a common manager, his powers and duties, are provided in 
sections 93 to 100 of the Act. Tho District Judge has the right to appoint 
a common manager on the representation of the Collector under certain 
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circumstance, i.<\, wrfen theie is inconvenience to the public, and />n the 
representation of co-ownms whi n (here J re injuries to uri veto right*. The 
district Judge has the power of appointment, and the lligh Couit ^ia# the 
power to make rules for the working of this chapter Now ft departure ii 
sought to be made, and the Collect or- Magistrate is to take the initiative, And 
he can himself apnoint a manager.. The # rules which are provided under the 
Bengal rp enancy Act, and which are to be framed by the High Court according 
to the provisions in the Bill,* are to 1*) fratfied by the \a cal (lover muting so that 
practically it couies to if question of ti»e dives^ng of the jurisdiction of the 
District Judge And of the High Court, and of vesting the same jurisdiction in 
the Collector and in the Local Government. This departure, therefore, is a 
very important one; it affects the principle, it changes the forum,, and 
unless a good and strong cus$ is mad# out, the Council, I think, should not 
make a new departure, ft lias just now been olmerverk by the Hon'hle 
Member in charge or the Bill, that the Orissa pe >ple do yot object to 
that provision , but tke Biliaai McmlSers have taken ‘upon themselves to 
move the amendment. It does not matter much whether the amendment 
comes from the Bih&ri Me*inbers or from the Orissa Members; no doubt 
importance should be attuched fo # the statement made by* the Hon’hle 

Member just no# that this measure \v«»ufd not bo foroed uj>on an unwilling 
people, as if the people of Orissn uro willing to accept it ; Suggestions 

by the local associations have been referred to, and # they suggest that the 
powers should continue in the District Judge. It bus, further been * observed 
by m V hon'hle friend. Balm Janaki Nath Bose, that the District .Judge 
is so much overworks d in his ju licid duties, that he cvmnot a (lord to 

give prop* r time to considerations of questions which aris * art! he has 

further observed that Ik* l as not the proper m tchmery which the (collec- 
tor has. owifMhe District J mitre las not sufficient tine, 1 think that 
the Collector-Magistrate, with his multifarious work, 1ms got still less time. 
That is no ground. As regards the machinery J must speak from personal 
exp rience. There is one es’utr culled Piifikalmn e estate, which is under the 
management of a Connie n maunder appointed by the. District Judge of 
Murshidubai. The shcristadar of the Judge is a irtost*i ompetont peison ; he 
supervises the woik, and the work is gsing on very satisfactorily. So that I 
am not piepared to admit that there is any fmee in the aigument that the 
Judge has na time, that the Judge i :#s no imiclnner, , t. » supenise the work. 
Then comes the question as To w ti \ especially any large powers are intended 
to be given to the manager under the new Bill., Why fliould there he this 
diverting of uiftlion ties and f>oA , ei#fruin the judiciary and vest'll^ it* in ihe* 
executive ? Sir, I beg* to submit, with eveiv <k‘h*i<hoi;t,» the opinion w hi elk 
has just now been expressed by the flon’ble MemCor in charge of the Bill, 
that tl^e people — that the public at large — have* the greatest confidence ifl the 
administration of the law by a judicial officer and ultimately by the High 
Court. Tli u y look upon actions taken for mlministiative purposes by the 
executive authorities with some jlegree of inisapprc ■lienaion ; rightly or wrongly 
they do so. Here the co-owners have got vested interests, and I find from 
the provision* made in clause 101 that the co-owners will not have the right 
without the sanction of the Collector to apply for partition even of the estates ; 
that it» depriving them of vested rights. When there is a common manager 
appointed a dissolution of the common management takes place ip*o facto by 
a partition of these estates Now, under tllo Bdhgal Tenancy Act, a co-owner 
is not under any disabilities to apply for partition, nor is he bound to take the 
previous sanction of the District Judge or ally one else ; he can at once apply for 
a partition, and then the common manager disappears altogether. Now, a great- 
er power is being sought to be given to the common rnauagor, and when there 
is a common manager appointed a co*owner w ill riot have the right to apply for 
partition without the sanction of the Collector; this places him under an enforced 
artificial disability; this deprives a vested right. For such enlarged powers, has 
a good case been made out for this departure? I need not enter into the reaijpos 
for the misapprehensions I do not say that every Collector or every Magi# 
trate will act in a perverse way — far from "that; but Magintratc-Collectors ir. 
their over-zeal, in consequence of mistakes connected with the appointment 
of the common manager, may take action which may result in a serious injury 
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it co-#wners. 1 will take a simple ca«e for illustration: Sir, supposo there 
are ten co sharers, and one of them, dies,, a dispute* arises between the heirs 
of that.particular Co-owner— the nine co-owners have got nothing to do amon£ 
themselves — bat the heirs of the tenth 90-owner fight apaong themselves, 
which brings inconvenience to Uie people or, in other words there is a likeli- 
hood of a breach of thg peace. The whole property i% brought tn der a common 
manager. It is certainly possible— it might tak$ pl|ice - it might happen — if 
the Collector were trying in his own way to take up the ease of the heirs of the 
tenth of the estate. 1 will not dilate on this point, been flee cases are conceivable 
'in which this may be worJ&d in an oppressive way. To avoid all these things, 
1 submit that the law ms it prevails in Bengal ought to be adopted, and, being a 
representative of thif people, I must say with some degree ©^confidence, with due 
deference of course to the opinion of the Mon’ble Member m charge of the Bill, 
that this would b<* against the wishes of part-owners and against the wishes of 
the people, This will not be a popularjneasure. Government should certainly 
have consulted them before taking such a step by Which vested rights will 
be interfered with, by which the jurisdiction of the District Judge and the 
High Court will be taken away, and such measure should be adopted with the 
greatest cautien. I am aware of the # fH<;fc that a provisioning been made in this 
Bill for the rcvisional powers of the Commissioner. Linder the existing law there 
js no right of appeal ; a iligli Court, of course, could exercise its extraordinary 
jurisdiction of interference in specialises. No provision for appeal is made in 
any of tin; provisions, but the Commissioner lias been given powers of revision, 
very likrfy to safeguard the interests of the co owners. 1 do not think that is 
sufficient, and I therefore support tlio amendment. 

The Ilon’ble Saiyid Fakhr-ud-din said • 

Sir, i rise to support the amendment, and I am very glad to find 
that this amendnnnt is not only supported by the representatives of the 
people of Bihar, but also by the representatives of the people of Bengal. 
Uf course, 1 do not 'know what the reasons are which led the representa- 
tives of the Orissa people not to put forward any amendments with 
regard to this clause, but we have here to look at the principle of law 
which we are going to enact. We ought imt to judg£ the utility of the clause 
from the point of view us to who is proposing amendment, but the merits of 
the clause and the amendment should be dealt with independently of any such 
idea Such remarks and observations made by the Iion’ble Member in charge 
, asrtgards almost every amendment proposod i>y Bihar members are quite 
out of pluce. Hitherto we had given jurisdiction to the District Judge for 
*lhe appointment of* a common manager with rcvisional jurisdiction invested 
in the High Court, and now a big change is proposed to be made in the 
existing law; the Collector is being vested wfrli t^o power of appointing a 
common manager of his own motion even without any application on behalf 
of tl 0 co-owneis. If he is satisfied that there is s«»nie inconvenience, or there 
is a likelihood of breach of the peace, he might appoint a common manager* 
Now this measure is no doubt very stringent, and it ought to L*j applied only 
in extreme cases and under exceptional circumstances ; and hitherto in rrder 
to safeguard the misuse of this power, the District Judge wa« vested with 
the power of appointing a common manager on the application of a Collector, 
or even on the application of a private party. Now it is suggested that 
the District Judge had not sufficient machinery, and therefore it was difficult 
for him to ioek after the management We know that under the provisions 
of the Civil Procedure Code^tiie civil court lias power to appoiut a Receiver, 
ajid the Receiver has to manage the estates under the supervision of the 
Civil Judge; he has to submit his accounts to the Judge. And oven if we 
assume* that the machinery which the District Judge has got is not sufficient 
to look after the management of such undivided estates, of course we could 
provide him with sufficient staff ami sufficient machinery, by which the 
DisVriel Judge could manage the estates efficiently, but there is no reason 
why these powers should be vested in the Collector who himself has got 
manifold business to look after. You do not propose to shorten the work 
of a Collector, but you make him to do other additional works. If you say 
that the Collector has got Deputy Collectors under him, be can efficiently wort 
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through them. Y<»u can similarly empower a District Judge to employ suboidi* 
^nates — Munsifs — 1 think the Di*tficfc Jhdgo in that ease would Iv able to 
manege the estate more satisfactorily than the Collector, '{'he* vre fifid in tln^ 
present clause erf appointment ofvommon managers’ some stringent provisions 
have been made that the # co-owners will not entitled !«* sell, mortgage or 
lease any part of the property, nor wifl they bo entitled to move the Collector 
°* Courts for i pe tition of thesr share. Now when such stringent 

provisions have been made, it is but fair that tin* District Judge shoufef exercise 
that power which hitherto lie had enjoyed of # appois»ting a common matiagcf, 
as practically the Collector will for the time* being confiscate this estate, 
and the co owner will not be entitled to sell, m**rfgjnrt\ or lease tijs own 
share, nor will he be entitled t<* go before* the Collector and ask for a 
division of his own lands, so that he may bo free from all these difficulties. 
He can do these things only with the sanction of the Collector. I beg to # 
submit, Sir, that, having regard to vho striygent provisions* which are now 
introduced in the subsequent clauses of this Bill, 1 think the existing law 
should not he changed, and that this power which was given to the District 
Judge should be jretnined* I notice in the reply given by the IJon’ble Member 
in charge that no cjtylanation has heed offered as to why the Hon'blc High 
Court was not consulted in this matter. Uud**r the Bengal Tenancy Act Wo 
find that it was the High Court which fruruod this rule: uow'the High Coifrt 
%ill have nothing to do under the new elausos of the Bill Is it fuir that you 
take away the power of the High Court but you do not consult that body ? 
The landlords will always l>e at the mercy of the Collector. If the Collector 
is displeased with any landlord, his estate wil! ho confiscated under the gar!) 
of inconvenience to the public or piivate right under the provisions of 
this clause. He.will not be under the control of the Civil Court. 1 am fully 
sure that this clause will arouse alarm m the minds of the landlords. With 
these few remarks, Sir, I beg to support Jliin amendment 

The Hon’ble Baku Dhba I’kahah Sakbachikaki said 

• 

I wish to add, Sir, to the Bengal support for what ’it is worth 1 was not 
quite prepared for such a large and persistant promulgation of the opinion that * 
whenever u territorial legislation/" if one may so ruM it, comes up before this 
legislature or jny other legislature, these is to be*, at least, bv nnplicatiou also a 
sort ef territ rial e.ir marking of support of tin* different sections composing tho 
legislature That idea has been, earlier in the debate, pr?»oerly combated in 
other concern^ and whatevef application t tie idea imiy be conceded to have to 
matters of technique and details, it would b** aiylusintjde to extend it uud 
emphasize it in connection witli the larget questions of principle. such as are 
involve^! in this clause and in this amemimetit The flatter lias been discussed 
on the merits at some length, and it is not necessary for me to travel over the 
same ground that has been covered by other speakers. Reference has recently 
been made to the Receiver provisions of the Civil Procedure Code, and 
reference may be made to other law under wieh the yivil court ha», under given 
conditions, jjower fo interfere, whenever there is dispute of the kind 
contemplated in this clause. At present theie is one, and only one, e.mtroling 
authority with regard to those disputes, and that is the District Judiciary. 
Apart from the question of the High Court not having been consulted, apart 
also from the question of the fioweis of ifio lfw courts having been taken 
away, not by implication any longer, but overtly, without intfeh of a case 
having been made out in sup}X)rt* of such transfer of power, we have to 
consider some practical difficulties that are not only likely, hut an* sure, 
to arise, when tlicie is dual authority of the kind proposed hen* against nil 
procedure. 1 do not know, Sir, what w ill liappen t » the larger powers with 
which the common manager, or rather the Collector, is proposed to be Vested. 
But supposing those powers are given to the Collector, ami supposing there is 
a desire to avoid the exorcise of those powers whenever there is a likelihood 
or chance of any of the contingencies contempt i ted in clause 97 arising, the 
more enterprising co-owner would straightaway rush to the Civil Court ami put 
his suit on tbe file and ask for the appointment of a Receiver to the Civil Court 
and put his suit on the file and ask for the appointment of a Receiver, before 
anybody has the opportunity of thinking of a common manager. By this clause 
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no f doubt the Collector is given th^ power of initiative together with those 
interested. Of course, aB haa been pointed out, it ^ould be possible for an 
infinitesimally small owner to harass ami annoy his co-owners by invoking the 
afd gf this section. Mt would be equally possible, however, for him to go to the 
Civil Court and ask for the ajj^oirofnent of an official Receiver. Now it ia 
possible that the appointment in many cases of a Receiver would not be a 
blessing after all, and the administration of an pstato through a common 
manager* may have advantages which the Receiver is not able to furnish. 
(The average zamindar haying disputes with his co-o&ners, has not largely 
availed himself of the opportunities of having a Receiver appointed, but has 
preferred the channel of*a common manager. That has been acceptable 
and should we without comnjete justification or more than justification do 
anything that will make people think — haling regard to the larger powers that 
I have alluded to-*-as to whether it would not be desirable to anticipate things 
r much earlier than when the critical stag** arises to move the Civil Court and get 
a Receiver appointed, and make^t impossible for & commoh manager to intervene. 
A sort of perpetuity has been sought to be created later on by interfering 
with the powers of alienation and the rights of a paitition which ueithor 
the Hindu legislature nor the British legislature bad thought Of interfering with 
so long. Having regard to these proposed extensive powers, there is the 
greatest likeliliood of the powers of a Civil Court being invoked before time, 
than would otherwise bs the case. 1^ is difficult to follow the Hon’ble Member 
in charge of the Bill. If there is any opposition to any clause hosed on the 
existing Bengal Act, we are told that the law has done well enough for 27 
•years, why do you seek to interfere with it? The moment one seeks to go 
beyond the existing Bengal law, exception is tuk-n that the Bengal law is no 
' longer good enough, and reasons are found— and they can always be found 
when nec» ssary — for making an advance on the Bengal law. We are not 
persuaded that anything like a clear case lias been made out in support of 
the drastic and far-reaching innovation prop >scd in their clauses. Because 
Orissa representatives, have not put this forward, it does not follow that they 
would not like to lnwe.it if tlm others will take it up, and a fair and reasonable 
case we made out in favour of tin* amendin' nt. The Bengal Members 
have exercised a self-restraint, which has been conceded to be praiseworthy, 
by implication, by the Hoifble Member in iliarge, in interfering as little 
with this bill us possible. The grievance somewhere is that the Bengal 
Members have not taken enough interest in this Bill, and it is oomj/ained that 
.those who support the retention of this Bill ip this Council, have not taken 
enough interest in ns progress. 1 wish to assuie tin so who make a grievance of 
'thot Kind, on behalf of myself and of the other Bengal Members of this Council, 
that it in not the interest that is lacking; but they do not wish to needlessly 
hamper the proceedings and waste the time of the Council by taking up 
ground which others have so well and very properly covered. But when a 
question of principle arises, 1 think it is desirable that Bengal should also 
make its voice heard and its opinion known, and make due contribution lowards 
securing justice for Orissa even by forfeiting the hard earned graise for good 
conduct attributed to the Bengal Members in regard to their marked telf- 
efface meat In this debate. 


The Hon’ble Mk. Maddox said:— 

I only wish briefly to refer to what the Hon’ble Member in charge of the 
Bill has mentioned this morning, and that is about ray report of April 1909. 
In that report I showed that St was clearly the wish of the people of Orissa to 
have these particular provisions, and the benefits to be secured by its provisions 
was also set forth. I need hardly remind the Members of this Council, — those 
who come from Bihar nnd Bengal and have spoken to-day — that the people 
whom thoy represent are not in such close touch with the Collector and the 
Deputy Collector to the sanfe extent as the people of Orissa are, and therefore 
it is desirable that these provisions should be administered in Orissa by the 
Collector and Deputy Collector. Besides this the District Judge of Cuttack 
whose juiisdiction exteuds over Orissa has also recommended the adoption of 
these proposals. 
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The Hon’ble Mk. S tajj Was) Ahmad sahl:— 

* ,. before yesterday I l, ad an* amendment ;N<». 190 to this eleine 

wbjch «u to the effect that the whole clause should he omitted^ That 
amendment was withdrawn by rhe when 1 tww another i • 

J^dJ Ho^ Eai SW Shankar >W Bahadur, on the ground 
I thought hi# amendment being milder in form and also in support of Vim 
present law, the Bengal ltmauoy Act which, a<K*urdirur to the view af th* 
Hon ble Member in charge of the Bill, has walked so satisfactorily tor the 
8T year., wouhi be accepted I find to-day, hoover, that that amendment* 
has also been opposed, and opposed rather Htronirlv on a 1 

altogether. The first ground put forward by the if on’ hla Memb^ in okT!™ 
of the Bill is that the Orissa Members, whom Shis clause particularly a ffJ£ 
have not said a word against these clauses, but on tin. oth«r hand they lmv» 
supported a change of this nature from the presout l-«w. 1 submit Sir thi * 

absolutely no ground. • As 1 said on tlfc very first day of the discussion of thi. 
Bill, it is not a matter a# to who ap«aka or who takes part in the discussion of a 
Bilim tins Council. I ho whole thing is whether or not the Bill as Dinned 
before us and which wo are asked t*> discus# and vive our opinion uix.n i« ,„„„i 
law. That i- the principle that migfit <1, guida%every Member in this hall 
whother official or non-official. Now the changes that are proposed to be mad 
by the introduction of thi# clause are of such a nature as to affect the y 
principles of the I engal Tfmaucy Act inasmuch us tips olauso clearly ohniim* 
tho jurisdiction of a District Judge, and to hand it, over to the District 
Collector, ft is needless for mo to remind Hon’ble Members of this Council 
that there is already a cry against any power being rested in thtf executive’ 
officers. Under this Bill you l.avo already given enough power to the Collector • 
You have practically made him— if you pus# this Bid info law— tlm zumindur 
of liis district. Ho may do what he liko; all the civil suits, all the rent suits 
will be tried and decided by him lie • will ho directly in touch with the 
tenants, and will be directly in touch with tHo villagers, and naturully will also 
be in touch with the znmiudars. 1 ask you to consider styrioualy whether the 
powers that are proposed to he given to lnm in this Bill as a whole will or 
will not make him an interested purty *vhonevor a question of this nature comes ' 
up before him 

Much has,heeu said by the llon'blty Member in charge ot the Bill that 
difficulties have arisen in the case oi District .Judges when tliey have to apply 
as managers of the estates under their charge fpr postponements in cum 
pending before Subordinate Judges* Tho difficulties also /mve arisen ’because’ 
District Judges havo to try civil suits in cunnoetum w^h the management ot 
these very villages, but will these difficulties not arise in the osse of District 
Magistrates, who will be, ps 1 have said, the real famindar* of the whole 
district ? Now, when you propose to make a chunge in the law, you have to 
first of all give a clear solid reason as to why that law should’ bo changed. 
Two grounds have been given ^for his proposed change: the first is that a 
District Judge should be changtd. and two grounds ^avo been put forward in 
support of thrft view— one is that the District Judge is already an overworked 
officer and has no tirue ; the second ground is that as he will be an interested 
party, it is not desirable that lie should have the management of the estates. Not 
a word has been said or suggested either b)f the Dou ble Member in ifharge of 
the Bill, or in the opinions that have been’takefi on this clause, that a District 
Judge cannot efficiently manage the estate, or tnat he is uot capable of doing 
so. All that has been suggested is fliat be has no time, and 1 ask you whether 
it is reasonable to take away his powurs, not because he is incapable of exercising 
it, but because be has not sufficient staff to work under him. if he has not *a 
sufficient number of men under him, give him more men. Wiiat will be the 
result of this clause beiyg jauiaed iuto law ? The estates will be managed by 
Deputy Collectors, and not by District Magistrates. You are giving power in 
effect to Hie Deputy Collectors who are already enanagers under the Con$ ot 
Wards. I do not wish to suggest that these Deputy Collectors do not man# go 
the Court of Wards well nod satisfactorily.* But a similar question may arise 
when you are going to overburden the Collectors with all sorts at powers and 
cases are not wanting in which wo know that various District Collectors ’have 
ooibplained of overwork. 
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Whpn they hare plenty of Work iij hand, a similar complaint will arise. 
So 1 subpit that it is absolutely no ground as to why the law should be 
, changed. As to the District Judge bein^ interested in the matter and there* 
fore* he should not exercise his power any longer, I submit that in nearly every 
case that comes under the Civil Procedure Cod® he is interested in very many 
things in which he has \o sit as a Court of Appeal and decide cases. The 
principle, thing is that you cannot chabge a law without giving any solid reason 
as to w^iy the law should be changed, and when youdknow that not only the 
people of Orissa but the ent/re Council — 1 am talking of course of the non* 
official Members and the qntire body of people whom they represent— certainly 
view^his change with a great deal of alarm. 

Then the next point has *not been answered at all, and that is that we are 
also taking away the powers of the High Court. *Why? What is the ground 
, there? Has been suggested that the High Court is also overworked in spite 
of our having 20 or 19 Judges? Absolutely wo ground has been given as 
to why you are going to take away their powejr. You console us by saying 
that revisional power is given to the Commissioner/ Whut is a Commissioner 
after all? H^is the immediate superior of 'the Collector. That is all on the 
executive side of the administration, and we oppose this clause merely on that 
ground, and we say do anything you like but don’t give too much power to 
tue executive authorities in their districts when we have got District Judges 
and Civil Courts. Even ,my hon’ble friend from Bengal told us just now — 
and correctly too — that wo havo g«;t a good deal offreliance in Civil Courts, 
.and that everybody crio* and idiouts for a High Court, Even we, in the new 
Province of Bihar, are shouting for it. Why? Simply because we believe — - 
,we may bo wrong — but we believe that we will have better justice done iu the 
High Court than at the hands of a District Collector. 

o Thun again there is one thing to he considered which the Hon’ble Member 
in charge of the Bill has very fiankly admitted. There is also the chance of 
this power being abused by over-kealous Collectors. Cases are not wanting — 

I need not give you.inatancos, but those who have been reading the papers for 
the last two or three ydars 1 will tell you that there have been cases where the 
District Magistrates have gone beyond their powers at times by oppressing the 
zamindar — if I may be pardoned to say so. What will be the result of this? 
If the District Collector gets annoyed Wiith a very petty zamiudar, he will say 

II Ch, all right, oil my own* motion I will take away all the powers you have got. 
I will not let you erijoy youj* own property, and what is more, 1 will place it 
in my own hands.” What is the remedy for that? Save and except certain 
powers given to a Revisional Commissioner. He is in many cases guided by 
the notes and remarks of his subordinate officers. We don’t expect any justice 
therd, and therefore Tsubmit that this law whioh.is going to be introduced in 
this Council is certainly very strongly being opposed by everyone concerned. 

There is one more point 1 wish to draw the attention of the Council to and 
that is this: The District Magistrate is vested \^ith this power, arid he is. vested 
to such an extent that he Qnn initiate proceedings of his own motiou. Now 
what is the meaning of these words “of his own motion ’*? Tlft»t requires an 
interpretation; but we know the meaning as interpreted iu the Criminal Proce* 
'dure Code ; that is to say, he may also act on the reports of the police. Now, 
that is a very serious thing to consider. The District Collector sitting in his 
district receives various reports' in the capacity of District Magistrate— both 
•confidential and private reports from the police. If the District Magistrate 
takes the initiative on such reports and calls upon the no-sharer and says, “You 
hotter appoint a common manager, otherwise I will take charge of your entire 
property,” i submit that would be very hard on the xamindurs, in some cases 
at any rate. If there is any chance of the section not working satisfactorily 
'in the case of samindors, i submit that in itself is a vpry strong ground as to 
why .the amendment should be accepted by this Council. I, therefore, beg to 
support this amendment that«has been moved by my friend, the Hon’ble ' Kai 
£heo Shankar Bohay. 

The Hon'ble Mr. Das said 

I did not intend to speak on this matter, but there has been something of 
crimination and recrimination as to what Orissa Members hare charged other 
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Members with, and what should be the dufy of Orissa Members. I mutt coti- 
Jeas 1 Hid not give any particular attention to the study of this sobjcck When 
the matter wan before trie Select Committee, a proposal was^nndo to incorporate 
in this Biil sometfiim^ like the encumbered ^estates provisions. I remember 
1 objected tn that. Their l have beard here that those people who have their 
oetatea now under a qonimon manager wish a change, and I have also heard 
people my that they would lik*^ to have tfee thing in the hand* of the Collector. 
•So far it i» oofrect # But I don't think anybody was consulted with regard tq 
the proviaionapf the Bill a* they stand The discussion now before ti e Council 
haa brought out certain features, feature which I noticed at least in the speech 
of the Hou’blo Mr. McPherson and in the speech of tho*Hon'ble Member who 
has just resumed his seat. The* fion’hlc Mr! McPherson said that he eon Id 
imagine an over-energetic or some such word — Collector, and the last speaker 
pointed out what may be done by # thc Collector if the words 44 of his own * 
motion ” were left in clausa These are turf! tors in which I don’t think the 
zamindurs or fwrsons who wjdi far the cliange wore consulted. At any rate 
the discussion of this provision in the Bill has br >ught to light certain dangers. 
Hon’ble .M embers *>f % the Council who IjHVp expedience, more evperionoe than 
1 have, in connection witli tlie working of this provision, have pointed out 
these. Though 1 am not in a position to* speuk from personal experience, 
i may say this much, that we are not prepared to •oppose any reus mublo 
amendment. All that we say is that any opinion formed by nia is not 
to bo adhered to as persistently as it is often done by an Hon’blu Member in 
•charge of a Bill. Of course, Sir, we have been yoked, with a senior partner* 
which the Hon’ble Memlier, Mi. McPherson, has referred to; Tn taking a 
partner for life, one has u> consult the wishes of such partner very often before* 
they begin to live in the same house. Secondly, of course, the experience of the 
Bengali and Bihari are not to bo thrown uway and 1 m* slighted by the OiIhru 
M embers. * 

I regret really that I cannot offer any observation based on ray personal 
-experience, nor can I claim to have given any jiarticular attention tn this 
subject. 

• 

The Ilon’ble Mr. Keek said : — 


I wish to /ay one thing^with reference to the remarks Jhat have fallen 
from the Hon’ble Member lor the University legarding the Bengal Tenancy 
Act. The position of Government with regard to this matter is that v^e resist 
attacks on th^ principles of The B<%igal Tenancy Act, and we say that in cases 
where that Act has worked well for many years a yory strong case has to la* 
made out in favour of any change. But this question winch we are nqw con- 
sidering is not a question of, principle. It is simply a ’question of machinery 
as to whether these common manager provisions should In* worked bv the 
District Judge or by the Collector. There is moreover a strong case in favour 
of a change The people otO^pua sav th it tho existing machinery is *not 
working well, and 1 may say here that the Hon’ble Mr. Das is wrong in 
thinking that *this common manager provision was not circulated for opinion, 
It was first put forward bv the Orissa people themselves in 1009, a id the 
-detailed provisions of the Bill were circulated to thorn some time in July or 
August and have been under consideration ever since. They were unani- 
mously approved by the Orissa Association and The Orissa public. They have 
not, of course, seen the comparatively smell amendments whidh wore made 
in Select Committee, but I think we may* take it that the Orissa public have 
approved the main principles which transfer thrs function from tin* District 
Judge to tho Collector, l he District Judge himself, who works this macHV 
tiery at present, says that it is not suitable and wants a change I submit, 
therefore, that in this con\paratively small questio/i of machinery we oflght to 
be guided by the wishes of the local officers and the local people and carry the 
-provisions of the Bill as they now are. • • 


The Hon’ble Ma. Bhupendra Nath Basd said : — 

1 will deal with the question that has been raised by the Hon’ble Member, 
Jlr. Kerr, first. But before 1 do so 1 confess that if this section Iras not a 
.section involving very importaut principles of administration, ^should have 
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taken no -part in the discussion, in vi§w of Jhe statement made by the Hon’ble 
Member jn charge of the Bill that “ tlffi Orissa people want it,” It is because 
I feel that there is a very serious question of principle involred in the clause 
that*! venture to detain the (Journal for s. few minutes* TheHonble Mr. Kerr 
says that it w a question of machinery. . It is in one sense, but behind 
that question of machinery is the question of the hand that applies the 
machinery that sets the machinery in motion, * and here we have the 
Collector himself setting the machinery in motion and then deciding for 
Limself at a later stage 4% to whether the machinery should or should not 
be set in motion. To those Members of this Council who have spent their 
lives en district woA I am afraid to appeal, because naturally they grow up 
under a belief that whatever tWey do is always right, but to others who have 
not had the benefit of that experience I can fhake a most strenuous appeal* 
Is it right or is it proper that the person who is ultimately to decide as to 
whether a common manager -should 8r should not be appointed is the person 
who in the first place has to set the machinery in motion ? That is a simple 
question to which 1 ask for a straightforward r6ply. I see arrayed against 
me gentlemen -who have held high judicial Offices, and one <&f whom we may 
congratulate upon being selected to fill one of the Kighqpt posts in my 

S rovince. 1 appeal to them, not*as a matter of experience with which 1 shall 
eal later on, but as a lyatter of principle to say whether they would give 
their high approval to a procedure ?>f that kind. 'Then going away from the 
question of principle and coming to the applicability of the section, is it not 
.quite clear that the experience we have had absolves us from all fear of any 
doubt of interference on the part of over-zealous district officer, hut it may 
»be that in Orissa a shite of Arcadia exists, and that the happy relations 
existing there between executive officers and the people have not their counter* 
pait elsewhere in the province, except probably on those carved images on 
Buddhist temples, where you see the *1 ion and the lamb drinking water from 
the, same vessel in peace and contentment. But apart from that, it may very 
frequently happen that, obnoxious zamindars may be sought to be put down by 
methods whicfi will not stand the test of judicial procedure. .Main of my 
friends, who have been district officials— I appeal to them— would sav that 
often times they have found or they have felt that an obnoxious zamindar, 
from their point of view in any event, .should have been dealt with, if possible, 
under the Court of Wards Act. In my own experience, a case did occur, 
where the zamindar was forced to seek tlie protection of Government, after 
a series of prosecutions by transferring his estates to the Court of Wards. 

Under the law as you are going to frame it, wherever any dispute exists 
between co-owners, which is likely to cause inconvenience to the public or 
injury to private rights, 4 the Collector can always interfere. 1 ask, §ir, the 
Bengal men, and in that 1 include the members of the Civil Service — as well us 
my non-official friends, that is men who have lived in the mufassal and who 
have experience of the management of zamindaris owned by several proprietors 
to say— can they point out^to any single zaminuari in the whole area of Bengal, 
Bihar and Orissa* as they now are, where, owing to some disputes between 
the co-proprietors, some injury to private rights dofes not often happen, 
and thus open the door for tlie (appointment of n common manager, and is 
it intended that the entire part of the Province of Orissa should be practically 
under the zamind&ri management of the Collector. Would he be able to look 
after such a big ttate in addition to his other duties ? But it may be said 
that it is a state of things which is not contemplated. What is contemplated 
is the potential power to interfere, and not the actual interference. But this 

E itential power to interfere is a source of great danger. My friend, the 
on’ble Mr, Maddox, calls attention to his report where he says “ Others 
ask for an amendment of sections 93 to 100 of the. present Bengal Tenancy 
Aot,jw> as to bring the procedure both for appointment and control of common 
managers entirely under thocontrol of the Uollector.” That is one thing, but 
the provisions which you are seeking to introduce are quite different. 

The Hou’ble Mb. Mxpdox said\— 

May I explaiu, Sir, that they are detailed in a later paragraph of the same 
report, paragraph 30, sub-clause 14* 
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The Hon’ble Babo Bhupe.vdra. N'ath B^i said :— 

I have got that part also, and I ‘will ‘deal with it. This is what my 
mend says on page 67 of the report (the people of Orissa) — - • 

“ except thd common manage* whp ix also a pleader// and thereby htffcgs 
a tale, “are i n favour of transfefring the jurisdiction from the 
Judge to the Collector. Not only because the Collector is 
familiar wifli the agricultural conditions and controls all revenue 
matters, but also bectusa he is more likely to appoint coihpoteut 
ppraona as managers and »upervi*ilhe # work effectively.*’ ■ 

That I concede. But I shall presently toll the Council that it is possible 
to secure this without the large departure that yon are seeking to make from"* 
the existing law. • % 

My friend, the Hon’ble Mr. Hugh McPherson, s>ud, with* some degree of 
.appropriateness, that this is a rnattor in jrhich the people of Orissa alone arc 
concerned, and if they Wave no objection, why should others, the people from 
Bihar, especially, interfere ? •Wei If this recalls to my mind a recent legisla- 
tion in this Council, the Improvement Bill of Calcutta, and I should have 
been very pleased* if. the fight were Jeff to u» three on thiir side and the 
Ilon’ble Mr. Bompas on the* other, the rest of the Council abstaining from 
any discussion or voting; then I think we should not |huvn come off in the. 
plight in which wo came qff on that memorable occasion. But that is a 
state of things which is not possible in a corporate Council like the one that wo 
have now got. and therefore 1 think it is right for Bihar Members as well as 
( for ourselves to intervene in this discussion. 

My friends are aware th*it there aro provisions in tfio Code of Civil Proce- 
dure under which a property might bo brought to sale by the District Judge 
through the agerefr of the Collector, and it was quite possible if there was a 
complaint, viz., that Judges had not got sufficient experience in the manage- 
ment of estates or the proper machinery uftdor them, and that these tilings, the 
management of estates and supervision, would bo better done by Collectors, 
it was quite easy to provide a machinery by which tiuj Judges, after having 
given the order for the appointment of a common manager, were able to seek 
the help of the Collector in carrying out the part that is purely administrative, 
and which would not interfere with the judicial discretion of the Judge, or take 
away the powcw of interference from the High Court. My friend suvs that 
he is going to give us the additional protection of the Commissioner. Par be it 
from me to say that it is noj a protection, but i would appeal to mv # friond 
himself to say wlmt is the extent of that protection. In how many instance* 
and cases like these would th<* Commissioner bo iti^lined 4o interfere, because* 
your grounds are so vaguo, viz., inconvenience to the public or injury, to 
private eights ? If these two things are established, it is merely a matter of 
discretion and not of judicial exercise of power, and in how many case* would 
the Commissioner interfere? Then, JSir, it has been said that some of the 
Orissa zAmindars wanted, if it was possible, to incorporate in the law some M 
the provisions of the Encumbered Estates Act for • the protection of their 
estates. That is a feeling with which I can sympathise, but at the same time, 
as my friend knows, the provisions of the Encumbered Estates Act cannot be 
called into existence until the estate has become heavily encumbered. 
What happens — will my friend say — to an estate in which, take for instance, 
one proprietor is the owner of 15 annas ? He is a thoroughly capable 
proprietor. Another is the owner of t a one-anna share. In Bongftl and bihar 
there are owners of shares which*are much Aore fractional than one anna, and 
because of this, it enables the Collector to interfere and appoint a common 
manager. This appointment of common manager by sn executive order takes* 
away entirely the right of the 15- anna share-holder of the management of 
his own estate, but that io not all. If that were all , I oould understand that 
it was probably the policy of Government to reduce the zamindar, upon 
whose co-operation it has often relied, and whose absenteeism has always been 
marked, to the position of mere annuitants, but more than that, from 
reducing them, capable men who may have fractional shares in a zatnindari, 
into a position of me™ annuitants, you take away their power of sale, mort- 
gage^lgift or lease that they can in no way deal with any portion of their 
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property for any purpose whatever without the sanction of the Collector. My 
friend pays, why should you feafthat the Collector will unjustly withhold 
the sanction ? l have not that fear: 1 take it that 1 need not fear. Btyt 
why, because some fractional part of my estate has got into a state which 
would necessitate the appointment of a nfanager, should I ‘be deprived of the 
ordinary rights of proprietor/ ov^r my property, and why should I be 
compelled to seek rhe assistance of the Collector, and to be entirely 
dependent on his favour for tlfo exercise of fhe commonest rights of 
property over my own state? t And more than that; not only do you, by an 
• executive order, impose ufton fie who may be a qualified proprietor to manage 
my own estates, this liability and deprive me of the rights of sale, gift or 
- assignment, and farther impose upon me this state of tutelage for all tiuit* 
until the Collector chooses * otherwise. « You take away from me the right 
to have my owr* share partitioned and giveil to me separately so that 1 
can exercise the rights of management and of proprietorship over my 
own state. Is that fair ? J do not kuVw what. the Orissa zamindars may think 
of it, but I am quite sure that in no other part of India, except the Sonthal 
Parganas, would any zamindars or proprietors of estates relinquish their rights 
to property .under conditions like these, cfven if the Collector were a man who 
would be always infallible. Thii ns a serious innovation and a serious 
encroachment upon the rights *of private property, and I earnestly ask the 
'Council to curefully consider what they are going to do, and then vote upon 
this amendment. 

The Hon’ble Rai Sheo Shankar Sahay BAHADURsaid : — c 

1 • 

u Sir* we have heard in reply to several of our amendments that the people 
of Orissa have accepted this, and that thore is no ground for the people of 
Bihar to intervene. Sir, the people of Orissa seem to be ^very gentle. But 
1 do not know whether all the zamindars of Orissa, either of the permanently 
or temporarily settled estates, had* in a body, for themselves, their heirs and 
their assigns, submitted an application to Your Honour that they wanted this 
change in the law* for the appointment of a common manager. I. do not 
think so. But assunung°for tne sake of argument that they have done so, shall 
we be deprived of the right of considering this question ? Sir, I have heard 
of decrees by consent, but I have never heard until now of legislation by 
consent. In tips case, a vital question of principle is involved,, and the law as 
proposed to be introduced must stand or fall on its own merits. In considering 
the question of the appointment of common managers, there are three stages. 
The first is a stage of giving cognizance to the court in cases of dispute 
between the co owners and the hearing of the dispute by that court. The 
second stage is wlieu it is found that there is a dispute and a common managor 
should be appointed, the court issues a notice to the joint holders of the estate, 
whether a common manager shuuld be appointed or not ; and if the joint 
owners do not agree among themselves with regard to the appointment of a 
certain manager, the court can itself appoints common manager. The third 
stage is when a common manager is appointed, the court has the control and 
supervision of the management of the common managor. The amendment 
beiore the Council, which 1 had the houour to move, rtfers to the first stage, 
viz., that the court has to take cognizance of the fact as to whether or not 
4here is any dispute, such a dispute in which it is absolutely necessary that 
a person should be deprived of the right of management and a common 
manager should be appointed My friends on the opposite Bench have rather 
complicated the issue by the introduction of the procedure of the second aud 
third stages. They do not lay that the Civil Court under the superintendence 
*of the High Court should not have the jurisdiction of taking cognizance of a 
case and decide whether there in any dispute or not, or whether it is a 
fit case for the appointment of a common manager. What they say is this : 
that a District J udge cannot keep proper control over the common manager, 
and therefore the amendment in the law is necess*r\. As I said before, wlien 
moving this amendment, so far as I am personally concerned, although I know 
many are opposed to the views I entertain, I would have welcomed a motion to 
this effect tnat the power of taking cognizance aud deciding whether a oommon 
manager should or should not be appointed should vest in the Civil Court, but 
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t|iat the power of keotiing control oyer the common manager might be given to 
the Collector. I shouic| have personally no objection to that : but* whal I 
# seriously object to is this, and tliia queatiou is a scri ms one, hs it is a 
.question of depriving a man of his right of management — I oBjeot ttyat 
this power of deciding whether* there is a dispute anti whether a person* 
should be deprived of Jus right of management should he placed in the 
bauds of the Collector, and the Civil Cohrtstnd High tfourt should he divested 
of that right. I submif that this ohangorin the law can only he defended if it 
has been proved th*t the Civil Court| and the High Court have failed to 
exeroiae this power properly and have misused this poster. Have we got any 
auch case before us ? Can you condemn the Hqjfh C *urt without giving it an 
opportunity for explaining whether it has misuscif thisjpower ? Is that fair ? 
These are my grievances, Sir, tyid they ht%vo not been answered *hy the 
Ilon’ble Member in charge* I may say that, so far as this amendment is 
concerned, there cannot be any dispute that tlm power at taking cognisance 
and deciding whether a common manager should or should hot be appointed* 
should vest j s heretofore in tfie Civil Court under the superintendence of the 
High Court. Has a case beeta ma*de out that the Civil Court should be divested 
of this power, and that this powe* should now vest, in the Collector ? 

A division^was*theu taken with t!ho •following result : — 


Ayt* 17. 

The Ilon’ble Kumar 8beo Nsndan Pranad ^The 
Singh. 

M . Babu BhupendVa Nath B«bu. ! 

„ , f Kirtausnd 8inha. j 

„ Raja Unj end ra Narayau Bhanja j 

Deo. J 

„ Babu Doba Prasad 8arbadhikan- ; 

„ Mr. Apoar. j 

„ „ Golara Hossain Cussim 

A riff. i 

„ Dr. Abdullah-al-Mamun Suhra- 

wardy. 

• | 

„ Mr. Saiyid Wosi Ahmad. j 

„ M&ulvi Saiyid Muhammad j 

Fakhr-uu-difi. j 

„ Babu Hrishikesh Laha. i 

„ Itai Shoo Shdukar ^Jahay | 

Bahadur. 

„ Mr. Das. j 

• „ Rai Baikuntluj Nath Sen j 

Bahadur. ; 

„ Babu Mahendra Nath Uay. i 

• „ Khan Bahadur Maulxi Harfaras j 

Husain Khan. j 

„ ilr. Dip Narayan Singh. 


Hon’ble Mr. Slaeka. * 

,, Raja Kiaori I>al Gtowami. 

,, Mr. Gn*er. 

» A Maopheraou* 

„ m Collin 

it I, Mevenaou -Moore. 

H „ Chapman. 

»• i, Finuimore. 

». M , Kerr 

,, # Stephenson, 

ii u Butler. 

,, „ Maddox. 

i» ti Ku elder. 

i f „ Morakead. 

” ' S ' r {^ J edt ‘ riok Loo l * U*lli<J*y, 

Mr. Gumming. 

• „ *Bompa a. 

n A Oldham. * 

»♦ 9* H. McPherson. 

„ Babu Janaki Nath Boss. 

,i Sir Frederick George Dumayne, 

t Kt. 

i, Lt.-CoLG. Grant Gordon. 

„ Mr- Norman McLeod. 

,i h Stewart. 

* Mauivi Saiyid Zahir- ud -din. 


The following members were absent: — 

The Hon'tle Mr. Mitra. . * • 

w „ lUi Site Nath Ray Bahadur. • 

H Maharaja Manindra Chandra Nandi. 

„ Maharaj- Kumar Gopal Baran Narayau Singh. 


tt 

H 

»• 

»> 


Mr. Dutt. 

„ iieid. 

babu Braj Kishor Prasad, 
, f Bal Krishna Sahay. 


The Hon’ble Maharaja Bahadur Sir Prodyot Kumar Tagore and the 
Hon’ble Sir Bijay Chsnd Mahtab, Muharajadhiraja Bahadur of 
Burdwan, abstained from voting. 
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« Th$ result of the division was aye$ 17, not* 25/ and the motion was 
therefore Jost. * , * 

The following motions were, by leave of the President,, withdrawn;— 

192. The Hon’ble liai Sheo Shankar Sahay Bahadur t# move that the 
words 4 ‘or clause (*)” ih the penultimate line of the provision 
to clausa 96 be omitted' 

* 

• Clan* 97. f 

19 1. If motion No. FJH) be carried, the Hon’ble Hr. Saiyid.Wasi Ahmad 
to move th%t clause 97 be omitted. 

J 94, If motioraNo. 191 be carried, the Hon’ble Rai Sheo Shankar 
Sahay H&hadur*to move that the words ‘‘District Judge” be 
substituted for the word “ Collector ” in line 3 of clause 97. 

% Clause*98. < 

195. If motion No. 196 be carried, thb Hon’ hie Mr. Saiyid Wasi Ahmad 
to move that clause 98 of thejiill be omitted. 

# • . ■ 

# 196. The llon’ble Rai Sheo Slymkar Sahay Bahadur moved that the words 

“ has jurisdiction under the Court of Wards Act in force for the time being 

and” be inserted after tbfc word “ Wards” in line 3 of clause 98 (a). 

« • 

lie said - 

Sir, my •ground for this amendment is that the Court under the Court of 
Wards has jurisdiction only if the property consists of an estate or part of an 
estate [laying revenue to Government, and the Act does not confer jurisdiction 
on it to take charge of property consisting of tenures only. These sections in 
the bill deal both with estates and tenures. In order to remove the anomaly, 

I propose the above words to be added, but I will not press for it if it is not 
acoopted by the Hon’ble Member in charge of the Bill. 

# 

•The Hon’ble Mu. McPherson said: — , 

I do not accept the amendment, Sir. There seems to be a similar provision 
in the Bengal Tenancy Act. The word M tenure ” appears in section 97 of the 
Bengal Tenancy Act in much the same way as it appears here. Section 97 

says : — 

“ In any case in which the Court of Wards undertakes under section 95 
the management of an Estate or tenure, so much of the provisions of the Court 
of Wprds Act, 1879, as relates to the management of immoveable property 
h all apply to the management.” r c 

The same reference to tenures occurs in section 95. 

♦ 

The Hon’ble Rai Sheo Shankak Sahay Bahadur said: — 

Sir, I do not wish to press this amendment. 

The motion was then, by leavo of the] President, withdraw 

The following motion was, by leave of the President, withdrawn 

197. motions Nos. 101 and 194 be carried, the Hon’ble Rai Shea 
Shankar Sahay Bahadur to m&ve that the words “ District 
Judge” be substituted for the word “Collector” in clause 98 
wherever it occurs. 

The Hon’ble Mr. H. McPherson said 

Sir, may I have your permission to ask for the suspension of the Roles of 
Business to move an additional amendment ? 


The President said:— 
Yes. 
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Tbe Hon’ble Mk. H. MoPbehbon said; — * , 

* I bog to move, Sir, that aftar the Words ‘‘in any awe”/ in tub-cfcuM (1) 

Of clause 98 the yjorda “with the. previous sanction of tBe Commiaaionar * 
be inserted. 

The Hon’ble Babu Bhdpkjeu^a Nath Babu ^aid 

I just want to know whethor this would give the party a right of appeal 
to the Commissioner, or whether it would be %mly in the sense of a private • 
communication between the Collector and the Commissioner. 

The Hon’ble Mr. H. McPherson said : — 

Sir, the case will have to be reported beforehand to the Commissioner and, 
no doubt, the Commissioner will bu glad to hear wlmt the parties have to say 
before he passes orders. # We may trust the Collector and the OonJmissionor to 
do justice in this matter. 

The Hon’ble Babu Bhupkndra Nath*Basu said:— 

« # t • 

Would it notjbe simpler if the power <tf appeal wero given to the parties 
to the Commissioner in the case of the appointment of a common manager, and 
as regards sales, gifts, etc. ? 

The Hon’ble Mr. H. McPherson said : — 

There is* also, Sir, the revisional power, and this, together with the addi* . 
•tional words, secures our object. Knowing that the previous sanction of the 
Commissioner is necessary and that lie has revisional powers under clause • 
102(a), the parties will, no doubt, go to the Commissioner and state their 
objections, if any. • 

The motion was put and agreed to. 

Tho following motions were, by leave of the President, withdrawn : — 

Clause 99. 

198. If motion No. 190 be carried, the Ilon’blc Mr. Saijfld Wasi Ahmad 

to move that clause 99 of the Bill be omitted* 

199. If factions No*. lt)l am> 194 be carried, the Hon’ble Hai 8heo 

Shankar Sahay Bahadur to mo\i 0 t that the words 14 District* 
Judge” be substituted for tho word 44 Collector ” in clause, 99 
t wherever it ogcurs. 

Clause 1 00. 

» 

200. If motion No. 199 M carried, the Hon’ble Mr. Saiyid Wasi Ahmad 

# to move that clause 100 of the Bill be Emitted. # 

Clause 201. 

201. If motion No. 193 be carried, th^ Hqp’ble Mr. Saiyid Wasi Ahmad 

to move that clause 101 be omitted. 

2f2. The Hon’ble Rai Shee Shankar %ahay Bahadur moved that the 
words “in respect of all their joint immoveable property ” in line 7 of clause*. 
101 (3) be omitted. 

He said — • 

These words are added by the Select Committee, and it is not eloar what 
they mean. Do they mean that the common manager shall take charge of all 
the joint property ? if so, it is exceedingly objectionable and inconsistent 
with section 96, whero tbe existence of a dispute is a condition precedent for 
exercising this extraordinary jurisdiction of depriving a joint landlord of tbe 
eontrol of hie property. I submit that the Orissa people should not be treated 
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in this seeped in a way different fr&m etljer province*, and we should not go 
beyond «tbe Bengal Tenancy Act in this respect. 


• i 

The Hobble Mb. McPherson laid :+* 

This is one of the*matters in which we placed obrselves in the hands of 
the local associations and representatives of Orissa, • The clause as originally 
drafted was on the lines of the Bengal Tenancy Act, Several suggestions 
• were made by the local* associations and by the Members from Orissa to 
strengthen the hands of the common manager in dealing with ^joint properties 
of the people who cyne iftider manag< ment. It is one of the points in which 
we aVe asked to make an add^ion to the provisions of the Bengal Tenancy Act, 
As the addition has been made at the request of the Orissa people, i think it 
ought to stand. * 


The Ilon’ble Babu Janaki Nath Baku said 
Sir, this change has been made in the*Iaw Chiefly for this reason, that the 
common manager takes charge of the estatsB and other tenures belonging to 
the co-owners, but they may have iome house property* in the town which 
properly does not come under the category of an estate or a tenure; but the 
Tact that the* family possess such properties gives rise to various disputes 
amongst, the co-sharers* and such dilutes cannot be settled unless the common 
manager takes over the management of such property also. And there is 
another reason for this: If it is proposed to sell the houses in 1 the town to 
liquidate the debts of the family, the common manager is not competent 
under the existing law to deal with such properties, and the owners themselves 
will not agree and will not execute a conveyance of these ^properties so that 
nynioy may he raised and debts liquidated. These are the chiei reasons for it, 
and this is a provision of the law which has been approved of by local opinion. 

t 

r The motion was flien put and lost. 


The following motion was, by leaye of the President, withdrawn: — 

203. If motions Nos. 191 and 194 be carried, the Hon’ble Rai She<> 
Shankar Sabay Bahadur to move that^the words “District Judge ” 
be sutystitutoa for the word “ Collector ” in clause 101 wherever it, 
occurs. 


204. The Hon’blfyftai Sheo Shankar Sahay 'Bahadur moved that the 
words/ 4 nor shall they, without the sanction of the Collector — 

(a) by sale, mortgage, gift or lease, assign' their share of the propel ty, 

or 

(b) apply for a partition of the estate or other property in the Civil 

Court or under the Estates Partition Act, 1877,” 

in lines 9 to 14 of clause 101 ($) be omitted, 
lie said : — 

This is another instaned of departure from existing law. In the State- 
ment of Objects and Reasons it is stated that opportunity is taken to revise the 
law as to managers in other respects also! Reference is made to decision of 
the High Court in the cewe of Amur Chandra Kundu, I. L. R., 31 Calc,, 
page 305, und in consequence of that decision it is suggested that the powers 
of co-owners should be curtailed. 1 do not see how the power in the co-sharer 
to alienate his share can .effect injuriously to hjis co-snarer landlords or to 
management by the oommon manager, or to the tonants of the estate, when the 
transferee simply steps into the shoes of the co-sharer who transferred his share 
and all he does is subject to what the common manager might have donriVthe 
due discharge of his duty. It is a serious matter to deprive a landlord not 
only of his right to manage the property, but to deprive mm of the right to 
exercise his proprietary right tie is not an idiot, minor, insane or other 
disqualified proprietor enumerated in the Court of Wards Act You step in, 
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not because he is unfit, tout bccause^h© hdd the misfortune to hare sohm * dispute 
♦ with his co -sharer. In such a case to* tr&afc him as a disqualified * proprietor 
is most outrageous. Then ti e provision preventing hi 14 iroin applying •lor 
partition means that when he ooiries yithin the jurisdiction of the ootumoa 
manager, you do not wish that lie should eArieate himself from his jurisdiction. 
You wish that he should be deprived ot hi* manage iiulht and control for ever. 
Ordinarily where a co-owher loses oontrtd over his property in consequence ot 
a dispule between hi m and his co-owner, thj first and foremost hondst thought 
that would suggest to hnu is that he would got h^s estate partitioned so that 
he may no longer be a co-owner and subject to the jurisdiction of the Court. 
You bar that remedy. You say, 14 you shall not \’ot four ©state partitioned, 
as that will lead to the courts Joaing jurisdiction over you.’' Surelv in 
the name of enacting an ugrfirian law to govern the relationship of landlord 
and tenant you do not wish to pass a law of confiscation of property for thos<^ 
p »or people. These«pro visions are introduced, into the Bengttl Tenancy Act 
as recommended by the Kent Crymmssion, an extract of which is given by 8ir 
Steuart Bayley at pfti»e dTO of thedelvite when opposing the motion of lioifblo 
Raja Peary M^han Mukerjcc fof omitting thc^e clauses from Bill, because 
to some extent»they concern with the relationship of landlord and tenant ; for 
the tenant is hampeied and harassed if there is dispute between the co-owners, • 
and he is interested in the appointment of a common manager! But so sooif as 
a common manager is Appointed, the* object for # which )ou iiycludc these 
provisions iu the Tenancy Act is attained and you must stay vour hands ami 
can go no'further. This is the principle recognise 1 in the Bangui Tenancy 
Act. You aro hardly justified to introduce the pVovisions of Chota Nagpur 
Encumbered Kstates Act, or apply the provisions applicable to a disqualified 
proprietor under the Court of Wards Act with respect to persons who may be 
as competent us any of us here, and who has full power to deal with his, pro- 
perty subject to the rights of his tenants or of his co owner. *1 submit we are 
treading on dangerous grounds, and it it* safer to follow the Bengal Tenancy 
Act in this respect. My hou’ble friend is very anfious to give a ritflit of 
transfer to tenants who never exercised it before, bait by this provision he tukus 
away the rights of the landlords to transfer his property winch he has always 
exercised. 

The Hon’ble Babu Janaki'Natu Bosk said : — 

8ir, these provisions have been proposed entirely fdk the beoefit of oo- 
owners of estates in Orissa. fli fact, Sir, 1 may submit that tfuj Hon’6ia 
Member in charge of this Bill accepted thou* propolis only when he was 
convinced that they would be beneficial to the co-owners themselves, and that 
th«*y*were wanted by the ^people who would particulhrly have recoursd to this 
law. The present law, Sir, as we find it in the Bengal Tenancy Act, has been 
found defective in actual working. The Privy Council has held that all the 
co-owners together cannot deal with their property as long as the common 
maragement lasts, but each one of them can doal wjth his shore, or alleged share, 
c%f the estate separately. The Council ought to remember Jthat these families in 
Orissa are governed by the law of Mitakthara, and when the estate or estates are 
taken charge ot by the common manager, these shares of individual co-owners 
are not known or ascertained. If each individual co-owner goes on* mortgaging 
his share or portion of his share, and if suits Ae brought into court to which the 
other co-owners and the common manager aie parties, the situation give* rise 
to a lot of litigation which, is ^disadvantageous to the management of the 
0Btate« Then we come to the next stage; properties are actually sold, and 
outsidiei* become purchasers of fractional shares of such estates, if originally, 
8ir there were three owners of the estate taken charge of by the? common 
manager, in tOree yeai*’ time there may be .three hundred such t*ircbasor» 
who would come under the common manager as co-owners of the estate. You 
can easily imagine, 8ir, the disadvantages of such a position, and, ia ojder to 
obviate such difficulties, the first clause was prop osod and accepted bv the 
Select Committee — 44 nor shall they, without the sanction of the Collector by 
sale* mortgage, gift, or lease, assign their share of the property-” 

Then supposing, Sir, a oo-owner is possessed of one pie in aa estate 
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try to put jin end to the common management by suing in the Oivil tJourt lor 
a partition of the estate, or by applying to the Collector for partition of the * 
, estate under the Estates Partition Act, although the other oo-owners are quite 
willing to keep the common management intact. To make such conduct 
impossible, so that one person owning e a very small share in an estate will not 
be at liberty to do an injury to the other co-owners who pre benefiting by . the 
common management, tnat clause ( b ) tfas proposed to the Select Committee 
and was accepted. Nqw, these cjianjres m the law were very carefully con- 
sidered, and it was thought tltpt if common management was at ,all feasible, 
such safeguards must be laid down s<> that common management might be 
effectual My friend from Bihar has not had the experience of the actual 
difficulties of common management, and why these changes in the law are 
proposed, and therefore it is on theoretical grounds* Sir, that he is opposing 
this measure. 

The Hon’ble Mr. Bajyjd Wasi Ahmad said :-r~ „ 

Sir, as a similar amendment stands against my name (No* 205), I beg to 
support the motion that has been put forward by my friend, ‘the Hon’ble Rai 
Sheo Shankar Sahay Bahadur. I nave carefully heard my hon’ble friend 
the Member fropi Orissa, the fiofi’ble Babu Janki Nath Bose, and the only 
ground on which he recommends this clause being passed by this Council is, 
that it is in the interests of the zamindar* and for the good of the people of 
Orissa. 1 was waiting to hear from him whether the principle to deprive the 
right of a person is go< d i\\ itself or not. Sir, the day before yesterday we 
had a good fnany discussions, more so from my friend opposite, the Hon hie 
Mr. Das, when lie appealed to this Council that it would be outrageous to 
deprive a tenant of his right to sell his land in case he may be in heed of selling 
it. to support his poor children. 1 make a similar appeal to the Members of 
this Council on behalf of not big zamiiidars, but of petty zamindars who are 
at times really and horipstly forced to sell their properties in order to save 
themselves, their people and their families. What is the provision that you 
are making for them ? As rhy friend the Hon’ble Rai Sheo Shankar Sahay 
Bahadur has said, it is not because a zamindar is unfit to manago his 
property that you slip in, but because he has tho misfortune not to pull on well 
with one or two of his co sharers. Bui suppose he is, after the appointment 
of common manager, forced, on account of certain circumstances that may 
befall any person, to sell not the whole, but any portion of his property, why 
shbuld you oppose that ? What is the theory, therefore, why a man, after 
haring this right proprietary right— over his own properly, should be deprived 
of the power to deal with it in any manner he pleases, especially when 
he is in no way at fault. 4 Well, Sir, I do not kiv>w with what object a 
change of this nature lias been introduced into this Bill, but it appears to mo 
that the introduction of the clause itself is out of order, if 1 may be permitted 
to say so, because it doe** not contemplate to provide a law to govern' the 
landlords and tenants. This particular section enacts for certain action to bo 
taken in connection with two fighting zamindars Well, surely a Tenancy 
Act or a Tenancy Bill should not aim at a law that governs only zamindars and 
does not in any manner interest or affect a tenant. Have you made out a oase 
that tenants" are either directly or indirectly affected by means of this clause ? 
if the tenants are not to suffer, then I do not see why a clause like this 
should be incorporated in this Bill? Then, again, look at the hardships 
upon some of the poor zamindars, ftetty zamiiidars, and I tell this Council 
from my own personal exprrienffc of Bihar — and I certainly think that cases in 
Orissa will not be wanting in this respect— when a dispute arises between one or 
two members of the same family holding joint-property, whether governed by 
Mitakikarti law or Muhammadan Jaw, it does not matter. What is the best way 
of avoiding that dispute ? What does he do? The best way of avoiding that 
dispute is to apply for partition and be finished with so far as that particular 
person is concerned ; and you are goinsr to take away even the right of 
partition of the estate from that zamindar. 1 submit, that absolutely no ground 
has been put forward, even by my hon’ble friend Babu Janaki Nath Bo*e r 
in support of such an enactment. I do not see whv this right should be taken 
away from the zamindars if a common manager has to be appointed. Then, 


Again, if you do not. permit the partition, practically it will be like thin, that 
the zamindar will have # absolutely no •hand in the management *of hw 
t^mindari ; he cannot really derive anV benefit or any advantage of tfuy sort 
From his own property ; and it will be simply disastrous for too pet tv siAmtiduni 
to have any such ehactment. The flrrgument has been advanced that the Grass* 
people are content ; but my friend forgets that now Orissa is a part of Rihar; 
and we Biharees have as much interest In the welfare *of ( >ri**a as the people 
:>f Orissa themselves. Wliaf will be our fate, then, apart fiom our interests 
in Bihar? Supposing ©ch people go to Orissa because it is part and parcel 
Bihar and intend purchasing prooortiesP there, th£ operations of this 
clause will af&et them seriously and very materially. I submit there is 
absolutely no argument in support of this clause.* Witii these few words 
[ support the amendment of my lym'blo frien^l, Uai Shoo Shankar Sahav 
Bahadur. • 

The Hon’ble Maulvi SjyyiD Muhammad f AKiiu-up-niN said:— • 

“Sir hitherto my impression Jias been that the provision for the appoint- 
nent <>f a common managtr,* existing either in the Bengal Tenancy Act 
>r proposed to be enacted in t iie present Orissa Tenancy Hill,, was for the 
protection of the interest* of the tonuAt*. and to safeguard the interest* 
pf the landlord and the tenants in the questions arising between landlords 
ind tenants themselves. But it. appears that then- two i.luuAes have Iwe.f 
liiefly incorporated in tin" Bill for tin? protection j,T the interests of the 
andlords anil landlords alone. Now m this lenai.cy Bill wo would have 
■xneeted only those provisions which would have safeguardo.l the interests 
the tenants and the landlords in a certain di-pnte ariliuig between, landlords 
ind tenants but then these two clauses provide something else. Now my 
'riend the lIon’Kle Balm Janaki Nau. B .se, tolls u- Mini these two provisions 
vero accepted by the Ilon’ble Member in charge ot the Bill on the application 
,f the loed zunindars. It. appears that the /.ammdars of Orissa are very 
50 tiv< nient people. They have got inherent rights they can sell, mortgage 
>r leaso away their properties; they can make a!i application for tin* ptiitmou 
,f their shares. If they want that these natural a«d inherent rights which 
they possessed should be tuk« n away f«mi them and s held bo made dependent 
enon the mercy of the Collector, 1 can only say that these landlords o! Orissa 
ire fortunate. . It would have been rather very good lor tin se Orissa zunumlars 
■o make an application for* the partition of ttmir shaios either ... the C.vil 
Jourt or in the Collect.., ate, and thereby all the .disputes could have been 
Lvoided But It in miid timf even* these inherent ngiifs they did md like 
!o possess ; tl.ev did uoflike to exercise those .inherent and natural rights 
Without the previous sanction of the Collector. W 1 submit, Si, even if 
l (msiwnpr were to sell, or mmtgage or nartitioa Ins share ,n the pro- 
Jty such transfers would not affect in the least the management of the 
"state bv a common manager or by the Collector 1 he management 
would -have to bo continued irrespective of any transfers, any leases ty.y 

• ,mv crifts No dfmbt the partition would go to affect the 

uana'gement t>v : uncommon manager, because «...£ sha.e.mav be divided 

Tnd the lands be separated, and so lar us ih.t portion ol the land ,s 
oncer, .cd that m»V or may not be under the common manager But 
C ,Wnt that why should a restrict, on or limitation lie imposed upon 
the inherit and natural rights which tl.e amain, lar* «! On* sa do possess/ 
My friend the Hon’ble Balm Janaki Nath Bose has put forwaul the ease of a 
Mitakshara family; hut then 1 put It ,n a sillier, »< way, supposing m the one 
StSe there are two Muhammadan zamindar,, and two Hindu zum.udais 

Mtate mere Hindu zunindars dies, and there is a 

^ hi it Now, why should the othe, th.ec persons be 

}" P r i ed of their natural and inherent rights of mortgaging, -oiling, 
Sming their share or asking tl.e Collector to partition their share. There 

Ta dispute as regards a fraction of the Hixteen-atym property. Now so far 
tua uispuvu 6 the mutate may b« nonfiscatf«! or k-pt unfler 

management ; but why should the othei' co sharers 1m dcpriviC of their 
u riwht.? That is where l fail to see any reason, and there was no 
jrovisUm underihe^ Bengal Tenancy Act, and I "do not think, Sir, that it 
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would be fair ia principle to incorporate these clause# in the section, because 
that tfould be very hard on the* zemindar# of Orissa. Of course l hay© 
got no' personal experience of • Orissa. My fnend, the Hon’blo Babu 
Janaki Nath Bose, is perfectly right that the Bihar members haye got no 
* personal experience of the conditions of Orissa. Of course I am prepared to 
accept that, but T fail to see the# reasonableness of these zamindars of Orissa 
making an application «to cut away thtnr rights or to |>ut some restrictions and 
limitations upon thoir own natural and inherent rights. Assuming that some 
landlord* of Orissa might have indiscreetly made suclj applications, but 1 am 
.anxious to know the lounfyess of the principle ; we are fighting on principle. 
Instead of enacting law toMefino the relationship between landlord and tenant, 
you are enacting the previsions of Ohot.a Nagpur Encumbered Estates Act 
m this Bill. If the Orissa laijdloid* are anxious for reasons known to them 
to have a curtailment of their powers and rights /»nact some other law for that. 
With these few wflrds I beg to support the motion.” 

• • 

• • 

The Hon’bld Bahu Mahendka Nath Rav sa^d ■ 

4< Sir, 1 beg to support this amendment, which attempts to do away with a 

most revolutionary clause o& the Bill,. an?! a clause whjclr I submit is most 

dangerous; and I hope before this matter is finally considered, and thia 

amendment is either accepted 01 * rejected, this Council w ill consider the very 

serious question wlnclutbis clause, or rather the addition to the clause and the 

amendment raised. To a lawyer such u provision as would have the effect 

of depriving a co-sharer of all rights of property, simply because; the property 

has been placed under t,he charge of a common manager, would be opposed to 

all principles of jurisprudence, opposed to all well known principles of law. It 

is impossible to connect or to find out any connection between the interests of 

common management and tins taking away from a co-owner of a property under 

common management the ludimentarv elements of rights of property. 1 find, 

Sir, from the fact that part of the clause is underlined, that it is one of the 

amendments, rather o,ne of the improvements or addition* made to the Bill, 

during the couise of its passage throug h the Select Committee; and when l 

look to the report of the Select Committee with a view to see whether any 

explanation of this mo>t extraordinary • provision is suggested, I find it stated 

at page 5 of the report that “ we have modified the provisions of clause 101, 

so as to strengthen the hands of rhe common manager and prevent mischievous 

interference by co-sharers with the object of nmnatremeiit.” 1 was startled to 

find, Sir, that this reason is given seriously by the Select Committee for this 

‘most revolutionary change. It is impossible to see how the laking away of 

4he elementary rights of property from the co-sharer of a property placed 

under common management will make it impossible for co-sharers to 

mischievously interfere with the common management, or how *it will 

strengthen the hands of the common manager. 1 am afraid, Sir, that when 

that part of the report of the Select Committee was drafted, the very drastic 

change made was evidently lost sight of, jand the explanation given ut 

page f> cannot possibly .refer to this most revolutionary change. 1 find 

the three hon’blo gentlemen who reprom nted Orissa in the Select Committee 

have nothing to say about this most extraordinary clause, in two of the 

notes of dissent which were put before us to read, if this means, as has been 

suggested by the Hon' bio Babu Janaki Nath Bose, that the zamindars of 

Orissa are perfectly content 1 to keep in suspense all their proprietary rights 

during the indefinite period of the tenure of a joint manager— because I must 

say there is absolutely no limit to the length of time during which the common 

manager may hold las appointment — that it the zamindars of Orissa really 

desire that during this indefinite period all their rights of property should be 

kept in suspense, we may be surprised at the idea, but a sane legislature can 

certainly not support that idea and give effect to a claure like this 

H It does not require any serious argument to point out the fallacy of this 

position. This Bill no when* says it is to apply to Mit&ksharn families, but it 

would apply to all families and to all coowners who would be found to have 

property within the limits of the Orissa Division, and within the limits of the 

Orissa Division there may be some— there are families — which ,^&re not 
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I shall &«k the Couneil for 


wholly governrd by the MiUkahara' law.. , u,e uo«».U for . 

moment to imagine wh«t would be tl.eV^ble effect of thi. clauie b^inJ 
earned and made uw t A joint manager's appointed with a view that »uch an 
appointment would avoid any inconvenience to the public or injury to privMw 
interests. 1 he joint manager takes charge ■ of the common Ltato rXveT 
the co-owners of , he mapaKement with .a viSw to avoid inconvenience to tlm 
pnblic or injury to private interests, and this state of tilings is continue ! until 
the Collector is of opini&n that this managership can be abolished without any 
mooiiyenienc* to the public or injury to private interest. Tim state of th inJ* 

Stld i°,ir ng tlme r^ " wy ,,n for , 40 # ar * ,,r years, and du.inl 
•11 this tune the person who has a substantial share, in the joiut estate is not 

to deal with it as owner of that estate, but has. 1 sup,fcse, to bo relegated to 
the class of pensioners, and helots an annual allowance or a monthly 
allowance, or some allowance from the common nmuage*. During all these 
years his rights of ownership are suspended. lie cannot sejl, and, if lie is. 
about to die, he cannot make 4 bequesf in favour of any person. He cannot, 
3ven if he has a desire to put # un end to all disputes by partitioning the 
property and getting bis share separated from the rest, bo allowed to do Unit. 
Why i We have. been told that this is for the of tin* Osissa zuinmdurs. 

I do nor know wliitt i. .1. * k .. • .1 t • i 


ZJimindarH have of benotitiug 


themselves. If the Orissa zamnidais think that for uu indefinite period of 
dme it would be a benefit to them to extinguish ihoir lights and to f>e 
placed on a pension uiftier the ' direction of the < olloctoi Had in the 
w/ollectors list and to bo supplied by the pension periodically, they may he 
welcome to that, but it is an ideu which we cannot endorse. 

“ I submit it is one of the m ist revolutionary measures for which there is 
ibsolutely no justification, un i i hope, Sir, that the Council will adopt this 
imendnient and«reject this dangerous innovation m tlie liiil." 


Hie Hon’ble Raja Hajkndba Nakain B44 anj a Dko said : ~ 

“Sir, with regard to the Orissa zamindars, it has- been discussed whether 
he estate ought to go under the management of the* Collector or a Judge. 
There might be some difference of opinion on that, but I do not think, 8ir, there , 
an be any difference of opinion about’omitting these two sub clauses. J do not 
;now wluch zamindars of Oiissa hnvo actually approached Government to put 
n this clause, «and 1 shall bc*ob!iged if 1 am enlightened on 4he subject. Hut 
ertainly, Sir, these two arc very mischievous clauses in tli*» Hill, and 1 support 
he amendment. I behove there is a proposal for the partition »>f IUiHigarpu% 

. large estate in Orissa 'The question is pending before the Judge If t ho 
mendment is not accepted, 1 fear the piesimt provision Vili interfere with tlie 
>roposal for partition.'* 


The llon’blo Bamj Baikunta Natii Sics said : — 

“J need add only a few words in support of this amendment. Veftted 
nterests cannot be divested is an axiomauc pryiciple and that would be 
he effect if this Council adopts the meaMirc. Tiiere is no doubt that nil the 
wners have power to sell, mortgage, give away, or lease awuy their property, 
nd restriction on that is sought to be put by this sub-ch use A (uY). 

“Now, it is well known to every one that most of the zaminda/ class live 
rom hand-to-mouth, and they have on occasimA of extraordinary expense* to 
ncur debt and then by economy to pay off that debt gradually,* For instance 
death of a parent in the fajnil) # necessitates the ihraih ceremony which 
he son is in duty bound to perform, in tlie same way Hindu families 
n the occasions of marriages of daughters have to incur exfraoi dimity 
xpenses, and for these ceremonies they have to borrow money <>r sometimes 
ell away a poition of their property. Under this innovation they* would 
e precluded from doing that and they woufd be put to very great iucon- 
enitnee. On the other hand, the management is • not in the least interfered 
rifcb, if * man borrows money by mortgaging his share of the property. The 
lanagement goes on as before, and ihe fco-owner gradually pays up his debt 
r f if be sells his property, the purchaser will be in the same position because he 
and* in his shoes. The management is not interfered with, and h<* 
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geft the profits which the vendor was ( getting. As regardk a gift, this clause 
has a fanreaching effect. It interferes, l.beg to assert confidently, wjth the 
general testamentary powers of co-owners. A gift may be a gift inter Ptvos or a 
4 ‘prospective one aftef one’s death. If a co-owner wishes to make a disposition 
by diverting a course of inheritance, 4ie will be prevented from doing it. 
That is a right which wi]l be affected by this provision. It has been observed 
by my Hon’ble friend, Mr. Janaki Nath Bose, that the go-owners concerned are 
governediby the Mitakshara law, I am not in a position to contradict him. 
Assuming that there must be some cases in which zacbindar* have acquired 
properties over which theyVmve right to control the devolution of property by 
testamentary disposition. What will bo the effect of this new legislation ? 
It will have a far-reaching effect of a dangerous and revolutionary character 
which no Council ought lo comJtenance. * 

“Then, with rt*gard to the second clause (B) ‘partition.’ According to 
# the original ciause 96 (inconvenience f to the public), is u ground for the 
appointment of a common manager. In the ease of a partition there will not 
exist such inconvenience. If there is a partition effected, each party enjoys 
the property separately and there will be no inconvenience to the public. 
It has been said by my friend that tlje majority of co-ownen like the common 
manager to continue but one of them is u wicked and mischievous man and 
he applies for partition for his own purpose; in that case the majority can, if 
they like, keep the common management by consenting to the partition to the 
extent of tfhe sharo of the party applying for partition : the other portion of 
the estate may remain intact. My friend to the left lias drawn the attention of 
the Council'to the reasons given in the report bv the Select Committee as 
regards the provisions. The fallacy of the reason is apparent. The common 
management will not be interferred with, and this improvement, wiiich is 
sought to bo made by the Select Committee, goes to make a* provision of a 
duifjgerouH character. 

ki l submit, tlierefoie, that this Council, before it givos its sanction to allow 
the provision to remain jn the Statute book, should consider whether it should 
deliberately ignore the first principles of law and bring about a revolution ; 

, and whether it would interfere even with the testamentary powers. *’ 

The Hon’ble Bauu Dkba Prasad Sarbadhikaki said: — 

<» 

“ Sir, 1 claim that this is more tlian a mere ‘matter of machinery, 1 and I 
hope after what has been said that it will be conceded that it is a very serious 
matter of principle which is involved in this case. 

“ We are not hereto legislate for the benefit, of enterprising Bihar investors 
who threaten that they will buy property in Orissa. I suppose Orissa will be 
able lo take care of itself, and when the Bihar investor goes into the market 
ho will find advantages and disadvantages counterbalance one another. But 
the anxiety of the Uriya who, according to my friend, Mr. Mo husudan Das, is 
not always able to take care of himself, is that step-motherly solicitude f«>r its wel- 
fare was being carried further than any legislature or law-court ever thought of. 
We are aware that in recent times, in the Punjab for example and othei pirts 
of the country, discount has been sought to be put on land alienation. That 
was an attempt, however, of a far narrower kind than is boldly attempted in 
this uncommon clause. We jn tins legislature thought that we were legislat- 
ing for the ordinary interests which govern the relations between tenant and 
landlord in fhe onlirmry spheres of life: but to attempt to divert the course 
of law in a way that tins section .^ecks to do is an unheard-of thing, and if this 
legislature were to lend itself to it, it would be opening up enormous difficul- 
ties. Sir, the anxiety of the majority of co-owners to keep property together 
at the expense of inconveniencing a one-pice owner is not at all an exclusive 
monopoly in Orissa. In other parts of the country amiable h ads of families 
are anxious that recalcitrant co owners owning half-pice or a pice share of the 
estate should not embarrass a family by going aw»y and seeking partition. 
Wnen such an owner has come to the law court, the law court never said, 

4 You shall not get your partition because you are such an infinitesimal owner 
...” To minimise the evils of such situations the legislature in its 
wisdom has enacted various relieving measures ; for example, if the majority 
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of owners desire that their property shoAd not bo partitioned by tn.to« an* 
S'?L l i n<1 ^ cer '"'» circwn stances it cun Bo put up for ado. lt.lurf.pf that 

m, tnlop 6 ? 1 ? Ure I® 8 to er f ttv ’ an< ^ ^ have no doubt under proper 0014! it ion. 
will tolerate to a Jarger degree; but to nay that b«*cnu«w of unfortunate* 
incidents a common manager has bee ft appointed, a man's property ahould bo 
up m a method of perpetuity foreign \> the spirit of oir law \nd 


tied up m a 
legislation in 


legislation is a matter which the law courts and legislatures have always 
discountenanced , and to put if in its kindest way, such a thing is unheard of. 
Wo, here, by a short clause, are to introduce measures /hut is entirafy alien 
V 4 ^ 8 P lrin () f law of perpetuity. The Bengal Jtahool was in ad ranee of 
the Mitaks tiara school m matters of partition, and now that the Bengal and 
Mitakehara governed countries are to be separated, there seams to be in thuair 
a subtle and far-reaching sort of reasoning by which the old school is to return 
to power where its authority is ifn tho wane. 

W hen the represen tat i von of Oriswa tell us that we have no experience 
about their internal conations ayd that fce have no business to speak of these 
matters, we feel ourselves situated soyiewhat like those placed between the deep 
sea and a well-known but rartfly' mentioned personage. And complaint is not 
lacking if there be .want of seasonable interference bv Bengal Main bars Hir, 
the Hon’ble Mr. ^odltu«udan I)as has 'complained with regard to one (»f the 
Members of the Select Committee, that lie had never been near Orissa and 
knew nothing of the place That complaint does not apply to 'many of us, * 
and certainly not to me. Many witnesses liero will beaj* testimony tlutf 1 have 
not only b»en to Orissa but know the place. My ancestors came from there 
and 1 take a lively interest in all matters appertaining to tliat province and 
•hope to do so for all time in spite of being sepurate'd from it, for Orissa 
has special and unique attractions for me. We seek to interfere when it is our 
duty to do so and because we all take great interest in that classic land. The 
Hon’ble the Baja of Kanika has said nothing to show that these fundamental 
changes in the law of the country with .regard to ordinary landholders is 
required and we shall await the proitouncemeviPof the other Orissa representative 
as to whether such ti change is necessary for I find a difficulty in accept ing*n 
its entirety the doubtful dictum of the Hon’ble Babu»Jutiuki Nath Bose in his 
latter day Vynaneswar vein. # 

The Hon’ble Mr. Janaki Nath Bose has referred to mischief making owners. 

If tin* sanction of the Collector is to bt* obtained, how is thut to be a remedy 
ayains f these mischievous evil* if they nave a real foundation in fact ? If 
those transfers are allowed, the transferee will have* no highei* rights or status 
than the nwnctv themselves, find it so by reason of the mere transfer the * 
transferee cannot harass common management. If. the owners do not think it 
worth while to keep together their property, are. tlfey to*be compelled to do 
so Mgainst their will or interest for nearly all time to tootne ? Not only for 
marriage expenses and shradlt expenses is it that money may be required, but 
there may be other bond file demands for money which can be raised only by 
mortgage or by sale. Transfers at ciitical moments ought not to be dis- 
countenanced and we have no right to say: — “ You are not to protect your 
interests by raising money because the common manager hiyi the property.” 
Take another case — the case of that obnoxious person in Hindu society, — a 
widow who cannot tret enough out of her infinitesimal property to maintain 
herself. But for this clause she would under the legal necessity previsions 
of the Hindu law be able to raise money lot* her maintenance or for the 
spiritual benefit of her husband. All this will be denied to her, because by this 
piece of legislation she will not # *>e ^ible to raise money while there 


is a 


common manager. Is it po-sible that such a state yf things is to be tolerated ? 

Having regard to these things, I think the Council ought to set its face* 
against a clause like this and ought not to accept, it. 


The Hon’ble Me. Das said: — 

• 

I find the Orissa zamindar has been made to take the position of a raiyat 
here. He is not here himself, and thejefoi^ people evidently imagine that 
everybody has a right to represent him and say what the Orissa zamindar wants 
aud what the Orissa zamindar does not want. There is on my left the Hoa'ble 
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gentleman who represents the landlords in Orissa and Chota Nagpur, and we 
have just heard what he had to saj on this amendment. 

Orissa is backward no doub\ but^ that does nflt mean certainly that the 

r eopletof Orissa are anxious to be divested of what are their lawful rights. 

daresay thny htfve been divested and robbed of their rights under the colour 
of h^islation and sometimes un^er tire colour of settlement duties. 1 am glad 
to hear that in this Council those other than Oridfea Members have used the 
word 44 revolutionary arid that the work done, in, connection with this Bill 
has necessitated the use of that word, i have tried my best to impress on 
some responsible peeple the difference between takfng away vested rights 
and preventing the acquisition of fresh rights legislation, but 1 do not see 
that my attempts have been successful. 1 find in one of the papers — paper 
No. *6, which relate! to this Bill— a letter on page 9 addressed from the Hon’ble 
Mr. Janaki Nath Bose wliere he is tiescribed as Vice-President of the 
Landholders’ Asocial ion. 1 know’ that the HorJble Member is not the 
Vice-President of the Landholders’ Association, and lie does not renresent any 
landholders’ association hero.* 

• 

The Hou’ble Mu. Janaki Nath Bosk said : t — 

♦ • f 

I can explain how that misprint came about. The Vise-President of the 
Landholders' Associntiori is Mr/J. N. Bose, and as his initials and mine aie 
The same, they have jjut mo down as Vice- President of the Landholders’ 
Association. . * 

The llon’ble Ala. Das, continuing, said : — 

The present clause 10.') seems to take away the power of transfer and 
mortgage which they exercised under the control of the District Judge. The 
withdrawal of this right will be prejudicial to the co owner. 1 should like to 
kftow who has taken the trouble to tako the views of the Orissa landloids on 
this subject? 1 o me it seems ^o 15e a preposterous idea. One man has been 
livjng an extravagant life, and another man, his co owner, may he living a 
thrift v' life; because, the extravagant man feels the necessity of having a 
common manager and fiis estate managed by a Collector, must the thrifty 
man, who can manage his estate well*, be saddled with the pay of a comnomn 
manager for the only reason that his neighbour is an extravagant man? Is 
he to undergo ijll that inconvenience* because Ids neighbour is extravagant ? 
This is really visiting the sin of the neighbour on another. Neither moral 
nor any legislative enactment will sanction this. 

‘The Hnn'blc Mu, McPiikkson said: — 

* This debate has sprung two surprises upon mp : — in the first placer I think 
we are indebted to tho llon'blu Mr* Suivid YVnsi Ahmed for letting tie cat out 
of the bag when he explained to us why the Bihar Members object to these 
new provisions which are proposed to he iptroducod. They are not so much 
concerned about the cherjshed rights of the Orissa proprietors, as about their 
own prospective rights in Orissa properties. 

A still greater surprise to me, however, lias been the language addressed 
to the house by the Hon’ble Raja of Kanika and abo by the Hon’ble Mr. Das. 

The position is this, Sir. — When this Bill Whs first prepared, the Bill con- 
tained no provision of the b nature which is now objected to. 'The Bill waa 
oirculHt^d to the local associations ; and the local associations made various 
suggestions regarding this partiiMlar clause. . We considered them in Select 
Committee, and on the whole the Government Members were leluctant to 
accept them. We did, however, accept them eventually in a modified form, 
adding the words without the sanction of the Collector to tho leutrainta 
proposed to be placed on co-sharer*.’’ We said we did not want to imposed 
on the co-sharer the unlimited restraint upon the exercise of his proprietary 
rights which the local association wished to impose upon him, but that we 
were willing to give the Collector a power of adjudication in jthe matter; 
that is. if the Collector thought that tho exercise of his ordinary proprietary 
rights wus proposed for mischievous ends for the purpose of wrecking tho 
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^thel e h»!fl th »L C<,n,m - ,T T n ," gt,n,ent < he would •■notion ; hut if 'on t, 

it would n ,«♦ n* 61 ^ 80 of t - , ° r,ghts *v proposed for h rensi.nabltf pur/lo* 

uni i ^ ^ lric ^ lone( i* • All the objections that have bean taken 

* able JTr T tU r f ;‘ l8<> * U PP°“'«»« that t!.«* Collector i* ait unreal 

f eH P°» lc individual wj.o u not swayed by dommoii souse pr * l 
common feelings of humanity. . # 

. ^ ,<>t d ° *® claim that the Collector i- a rcasenablo individual, but v 

fj f, y ° f “ | ,e safeguard thpt he is supervise.! in this work bv 'ho Commisaione 
ii rne Collector refuses sanction in any ease where he ought net to hui 
one so, then in th# ordinary course the aggrieved parties will go to tlie (\>u 
missiouer, who will consider their objections an4 overrule the Collector if 1 
Has done wrong. from the beginning wo have recognised that the rip tit i 
par it ion s i<»uld not ordinarily be ref lined to the cotdiXrem, booauee lAirtitio 
may o viate the d input© which cufiees the necessity for common inamigomon 
1 he only reason why this provision whs introduced inteP the section was t 
prevent some petty co-sharer, who fcnd no desire to consult# the good of th 
joint family but merely wished to cause mischief, from putting in an app) 
cation for partition, just # 14 a time when tlm joint estate is loginning i 
weather the gale to recover stability. An application for partition in reaped 
of a one pice share # put in at an inconvenient rftoment, may involve the whol 
estate in a gseat deul of expense and trouble, and the object of the rommo 
management may he entirely wrecked. We have no desire \w this pub-clauc 
to prevent for all time th^ partition of ^states whirls arc subject to cotnino 
management. But it miv be reasonable to delay "the partition td! the ostat 
lias recovered from the effects of pluvious mismanagement, or till it can b 
released under section 102. The Collector will be tli* best judge of that. IL 
may refuse an application (or tin* time being, but admit it on renewal, and i 
should he remembered that the parties can refer to the \ 'ntnimVioticr, if tuo* 
think that the Collector lias acted unreasonably in refusing. Thu point I wisi 
to emphasise is that all these precautions to secure the success of conrtnoj 
management were put into the Hill at the urgent and repeated request of tic 
Orissa eamindars and their local associations. 


Such being the intention of the suh-elauso and the lottery of the cast* yoi 
will be able to judge of my surprise, when 1k»Ui tholinn’hle Kajaol Kanika am 
the lion ble Mr. D as got up in this 1 Council and took exception to those pr-ivi 
sinus on the ground that they had been put into the Hill without the Oris*; 
zamindars being previomjv consults!. Unfortunately, neither the llon’hl 
Mr. Das nor the Hon bio Kaju of Kanika have g »t up ^Imir case thoroughly 
1 hey have not got hold # of th** true facts. They have not looked at th 
opinions on fhe Bill forwarded fly the Orissa Landholders* Association, n 
winch 1 believe the lltni’blc Kaja of Kanika ht%< tint isinour to bo tlie JVi'Hi 
d(*nt. I do not know, iSu, whether the Hrui’ble # Mr. Das is a nponber o 
tho (,U*is^a Landholders Association, lie is more probably a member of som< 
Orissa ivaiyati Association or possibly of the Orissa Association, liowevo 
that may bo, we have got her • tho opinions both of tin* Orissa Landholder# 
Association and the Orissa Assyctation ami vou will see that 1 am correct iff say 
ing that these provisions in the Hi 11 have been put into the Hill on th 
suggestion M tho two Orissa Associations. The Hon bh* 4 Mr Dus began t 
read us a portion of tho opinion of the Orissa Landholders* Association, but b 
did not go very far; perhaps it would have been wiser of him to glance dowi 
the page and see what the Association reujly sjid. 

I will read you their remarks : — 


The present clause 101 (3 ) seems to* take aw^ij th* power of transfer or mortgage wine 
the common manager under aeiffloa 98, flame (5i of tbs Bengal Tenant?) Ant, n*e*l t 
exercise und^r the control of th** District Judge Th* 1 withdrawal of this right would b 
prejudicial tu the interest of the co-owners It often happen* that, to piotecf the esfati 
it becomes necessary to sell a j»orti >n or t*» raise money by mortgnge, and ©**-<oru**rs of t* 
do not agree among themselves in th** matter. This right must of course 1 m* exor</,s*id undk 
oertaiu restrictions, and th* Association suggest* th«t *Uio common manager miv be veste 
with powers eon t erred on managers under sections 17 au<J iH ««f the Chotu Nagpur Knoum 
bered Kstates Act with such modification* as may be deemed necessary . * * 

The words ** otherwise assign ft 1.1 this sub* ( *laua« are not exhaustive and would no 
include the raising of money by **ther means, such as by notes of hand, without in any wa 
charging the property. The liberty of oo-owners of contracting any amount of debts duriu 
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the continuance of the management, often embarrasses the common manager and the 
f Dintrict Judge, and they find it difficult to raek tne demands of previous and subsequent credi- 
tors, Hpeoially when properties are attached and brought to sale, ora warrant of arrest is issued ^ 
agaipst one of the co-owners. The Association would therefore suggest that section 3 of the 
t&ota Nagpur Encumbered Estates Act, specially section 3 (3) f may, with suoh modififetions 
as may be deemed necessary, be introduce^ with^dvantage. 

Now, Sir, I have before me a copy of the Chota Nagpur Encumbered 
Estate* Act Hnd 1 wil1 reaJ * rorn lt to tlle Council/ iecfion 3 (3) of the seid 
Act lays down that : — « Q 

So long as suoh management continues— > 

(a) the holder of tbe said immovable property and his heirs shall be incompetent to 
• mortgage, ohSrge, lease or alienate their immovable property or any part there- 
for, or to grant valid* receipts fur the rents and profits arising or accruing 
t herefrom j 

(b) such property shall be exempt from attachment or sale under suoh protest as 

aforesaid, except ftfr or in respeotf of the debts due, or liabilities inourred to 
Government, and 

(<;) the holder of the t-ame property and his heirs shall be inoapable of entering into 
any contract which may involve them or either of them in pecuniary liability. 

« c « „ 

The Cht>ta Nagpur Encumbered Estates Act, you will see, goes very much 

'further than our Bill. In our Bill *we deal with immovable property only, 
buf the Landholder*’ Aipociation wonted to restrict the power of the co- 
sharer* to epter into any pecuniary debt whatever. 

Their ^pinion continue* a* follow*: — 

, The Association would further bog to suggest that the oommon managsr should also 
be vested with the power of preparing soli ernes for the settlement of debts with the approval 
aqd sanction of the Collector, as provided for m section 11 of the Ohota Nagpur Encumbered 
Estates Act. and that, in all important matter*, suoh as mortgage, sale, or settlement of 
debts the orders of the Uolleotor should be made appealable to the Commissioner as provided 
for in' section 10 of that Act. 

4* 1 have aaid beforp, it ha* come a* a great *urpri*o to me that, in spite of 
these opinion* having been authoritatively promulgated by the Association, they 
have now been repudiated l)y the President of the Association, if I am right in 
believing that the Hon’ble Baja of Kunikar i* the President of the Association. 

1 do not know whether the Hon’ble Mr. Has belongs to this Association or to 
the Orissa Association. But 1 do know that the Orissa Association a* well as 
the Ori«*a Landholders’ Association was in favour of restricting the powers of 
the co-sharers further than we have done in this clause. 

This is what they say: — 

Therefore the Association proppsfe to add the words “ nor shnill any portion of the estate 
or tenure be attached or sold in execution of & money-deoree against one or more of the 
oo-shardh’’ after the words “bssigu their share of the property — , 

In other words a co-sharer should not be allowed to incur any private debts. 

I think, Sir, we have good reuson to feel aggrieved that, when we have 
acted upon the suggestion* of the Orissa Associations, the Orissa members 
should now turn round and complain that we have put into the AiCt provisions 
w’hich will interfere with the exercise of their rights, provisions about which 
they have not been consulted. 

Sir, owe or two Hon’ble Members have referred to the question of testa- 
mentary right*. The Bill, 1 may explain, contain* no prohibition against the 
testameutary disposition of property. 

The Hon’blo Babu Dhba Prasad Sabbadhikari said: — 

.. What about gifts ? 

The Hoq’ble Mr. McPherson said 

A gift is not a bequest. There is nothing in the Bill to bar bequests. 

I do not thiiJk Sir, that I^have anything further to say on the subject of 
this tab-claure. 1 have explained it sufficiently to the Council, and 1 think the 
Council will agree with me that the amendment which has now been proposed 
and ha* unexpectedly been supported by the Orissa members should be 
rejected. 
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The Hon’ble Mb. Dm Mid *— 

* Sir, I wish to say a few words in rospoot of the persons] remark agaftiat n»e. 

The President said : — 

What i c the remark qjac^e against you ? 


The Hon’ble Mil Das said : — 

1 was in the Select Committee — 


The Hon’ble Ms. McPherson said : — * 

• 

I do not remember, Sir, having said anything about what was done 
by the Hon’ble Mr, Dag on the Select* Committee. • 1 asked if he belonged 
to the Orissa Landholders’ Association or to the Orissa Association. 

. • 

The Hon’ble Rai Sijkq Shankar Sahwi Bahadur styd : — • 

14 I do not wish to make any long reply to the points tidvauoed by the 
Hon’ble Member in charge of the Bill, but f beg to urge before the Council, 
that this is a Bill, as will appear from the preamble, to amend and consolidate 
certain enactments relating to the law of landlord und tfmant in the districts of 
Cuttack, Puri and Balasore in the Orissa Division. How these powers which 
are proposed to be given to the Collector and how these provisions .depriving 
# the landlord of their rights — which are said to be in the interest of the landlords 
alone — should find a place in this enactment? Can you, Sir, in an enactment 
like this introduce all the provisions of the Court of Wards Act and the 
Encumbered Estates Act ? It is absurd. So long us there is something govorh- 
ing the relations of the landlord and the fbnrjnt, you have « right to include 
them in this Bill. I will not say whether the Hon’ble Member in change 
has made out a case that these powers should be taken ^way fioui the co-owners 
and landlords — 1 think he has not ; but 1 do urge that these provisions should 
not in any case find a place in the Bill wliich is now before the Council. If 

! rou think, Sir, that the powers of co-sharers should be curtailed or that some 
aw should be passed depriving them of the right of t he ii property or compel- 
ling them not to mortgage, sell, or preventing them to apply* for partition, you 
ought to have a^separate Bill %ith which the tenant will have nothing to«do.” 


A division was then &ken, with the 
, Ayt$ IS. 

The Hon’ble Babu Dhupendra Nath Busu. 

„ Babu Kirtanand Sinba. j 

♦ 

„ Raja Uajendra Narayan 

Bhanja Deo. 

Babu Deba Prasad Sarbadhi- 
” k»ri. 

n Mr. A pear. 

ff Mr. Saiyid Wasi Ahmad. 

Maolvi Saiyid Mubaamatf 
” Fakhr-ud-din. 

#> Babu Hriahikaah La ha. 

Rai 8beo Shankar Sabay 
Bahadur. 

n Mr. M Das. 

Rai Baikuntha Nath Sen, 

* Bahadur. 

Babu Mahendra Nath Ray. 


following'rasults 

So*. 97. 

The Hon’ble Mr. Slack*. 

„ ltaja Kiebori Lai Goswami. . 

M Mr. Greer. 

„ Mr. Maopherson. 

„ Mr. Collin* 

# „ * Mr. Stevenson- Moore.* 

„ Mr. Chapman* # 

• „ Mr. Finz^more* 

• Mr. Kerr. 

„ Mr. Stephenson. 

„ ^ Mr. Butler* 

„ # Mr. Maddo*. 

w Mr* K Itchier. 

„ Mr. Morsbead. 

Sir Frederick Looh ilaUkby* 

EX. 



94 THE CALCUTTA GAZETTE EXTRAORDINARY, MARCH 30, 1012. 



Ayu 13. 

The Hon’ble Khan Bahadur Maulvi 
Sarfarae Husain Khan. 


, A*». 87. 

The Hon’ble Mr. Gumming, 
o „ Mr, Bombas, 

„ Mr. Oldham. 


„ l(r. H. MoPherson. 

„ Batyu Janaki Nath Bose. 

„ Maharaja Bahadur Sir Prod jot 

Kumar Tagore, 2D. 

„ Sir Frederiok George Dam* 

« ayne, Kt. 

„ Kumar 8heo Naodan Prasad 
Singh. 

„ ' LtrOol. G. Grant-Gordom 

« , 

„ ' Mr. Norman McLeod. 

„ Mr. Sfewart. 

„ Maulvi 8atyid Zahir-ud-din. 


The«following members were absent:— 


The Hon’ble Mri Mitra. 

„ Rai Sita Nath Ray Bahadur, 

„ Maharaja Manindra Chandra Nandi, 

„ Maharaja Kumar Gopal Saran Narayan Singh. 
„ Mr. Golam Qossain Caseim ArifF. 

„ Dr. AbduIlah-al-Mamun Suhrawardy. 

„ ,Mr. Dutt. 

» • . M^. Reid. 

„ Babu Braj Kishor Prasad, 

„ Mr. I)ip Narayan Singh. 

„ Babu Bal Krishna^ Sahay. 


The Hon’ble ‘Sir Bijay Chand Mahtab, Mabarajadhiraja Bahadur of 
•Burdwan abstained from voting. , 

, The result of the division was ayes 13, nm 27, and the motion was 
therefore lost. ** 

'The following motions wero, by leave of the President, withdrawn: 


205. If motion No, 201 be not carried, the Hon’ble Mr. Saiyid Wad 
Ahmad to move that the words — 

44 nor shall they, without the sanction of the Collector- 

fa) by sale, mortgage, gift or lease, assign their share of 
the property, or 

(b) apply for a partition of the estate or other property 
In the Civil Court or under the Estates Partition 
Act, 1897,” 

in iines'l) to 4 14 of clause P 1 (3) be omitted. 


208. If motion No. 201 he not carried, the Hon’ble Mr. Saiyid Wad 
Ahmad to move that the words 44 or on a joint application of 
the co-sharers” be substituted for Hie words 4 4 ana not other- 
wise ” in lines l and 2 of clause 101 [8). 


Clause 102 . 

If motion No. 190 be carried, the Hon’ble Mr. Saiyid Wad 
Ahmad to move that clause 102 be omitted. 


207 . 
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*208, If motion® • Nos. 191 pmi ft>4 bo carried, the Hon’blejtai Shoo 
Shankar 8a hay Bahadur to movo that the word® V District 
Judge 9 be substituted for the word u Collector’’ in line 4 X>f» 
clause 102. % # # 

The Hon’ble Mr. * McPherson with the permission of the President 
moved 4ha4 after the word* u at any time"' in tho fifth line 
of clause 102, tho following words be substituted, namely:— 

4< previ ou8 sanction of the Coin missi oner 

The motion was put and agreed to. • 

The following motions were, leave of the President, withdrawn : — 

209. The Hon’ble Kai Sheo Shankar Saliay Bahadur to move that 

clause 10 A be omitted. « 

i • * 

210. I£ motioh No. W0 bo carried, the Hon’ldc Mr. 8.iyid Waai 

Ahmad to qiore tlmt clause 102 A bo omitted. 

• . Vlattie JOS. • 

211. If "motion No. 100 bo earned, tho Hon’blo Mr. Saiyid Waai 

Ahmud to move that clause 103 be omitted. 

212. The Hon’ble* Rtii 6>heo Slnfnk.it- Sahay jUhadur to inoyc that for 

the words “Local Government’’ in line 1 of clause 103 the 
* words “ High Court’’ be substituted. 

* • 

The Hon’blo Raja Rajondra Naruin Blianja Deo, wit h the permission, 
of the President,* moved that, in the place of amendment No. 179, us set out 
in anuexure A, and postponed from the meeting of tho previous day, /he 
following be substituted, namely : — • 

That tho words “tank for drinking wator” .be inserted af tor. the 
words “ village road ” in line 7 of clause N 7 (0* 

The motion was put and agreed ty. 

( Amendment 11^3 at gmend^d in Council .) 

• • 

The Hon’ble Mu. McPhkkhoh, with tho permission# of tho Presiden 
moved that in scon sequence ofctho acceptance in Council of tho modified 'form o L 
amendment 143, by vtfiich sub-clause was inserted in clanae 00, the 
following amendment should bn made in lino of mib clatiso 

That for the words u as next hereinafter pr&vidod” the words* “ os 
provided in sub-section (2)” be substituted. 

The motion was put and agreed to. 

The following motion was, by leave of the President, withdrawn 

Chapter XA . 

213. The Hon’ble Babu Hrishikesh Lalia to move that Chapter XA be 

omitted. . # • 

0 

214. The Hon’ble Mr. M. S. Das moved that Chapter XA bo omitted. 

He said : — 

m 

“Sir, when the Revenue Settlement of Orissa was made between tho yeass 
1890 and 1900 the records prepared during that period showed that some 

portions of land were set apart for certain communal purp mes, find in the 

kabuliyai executed by the zemindar it was stipulated that he should be 

considered responsible for reserving «those lands foj the communal purposes. It 
is not necessary for me to go into the details of the different purposes # for 
which these lands had been set apart, but they were generally of this nature — 
grazing ground, cremation grouud and reserve tanks— tho importance and 
necessity of which are felt ana admitted by all. In moving this amendment I 
should mention here, first of all, Sir, that it is not my intention to say that 
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those lan/ls which have been entered in the kabutif/at should be excluded, 
or that %ny portion of them be eicludeS, Of course there was a contract, 

, between Government and the zamindars in respect of those lands, and 
that 'contract was put down in writing, in the kabuhyat . The zamiudar was 
responsible, and under certain circumstances the Collector could take action 1 
to prevent any infraction of the terms of the kabtiliyat. After the revenue 
settlement, Sir, came the revision settlement, the object of which I do not un- 
derstand,’ I must confers. Whether they were made to correct the records hating 
reference to these changes which property had undergone between the date 
of the last record and the date when this revenue settlement record 
was prepared, or itfwas’to correct certain entries which were erroneous 
either due to clerical mistakes *>r otherwise, or whether it was for both. I do 
not know exactly, hot i suppose for the purposes of my argument, 1 should say 

# that they cover both. Now, then, during this revision settlement, Sir, some of 
the lands over and above— -'that is the point to which i should draw the attention 
of Hon’blo Members aud of Y r »>ur Honour — over and above what had been 
entered in the kabuliynt as public grounds, if I may be pardoned for using such 
an expression, pvor and abovq these certain other lands wqre entered. The 
question is whether that would really borne within the province of the revision 
settlement work. Revision settlement work, to me, ought to mean a revision 
of work whicli was necessary on account of changes in rights in property 
between tfce last record rpade during the revenue settlement and the date of the 
subsequent record made on the spot. Consequently, if the revision settlement 
officer undertook to make an entry in the revision settlement records, primd facie 
it would show this, that at the time of the revenue settlement they wero not 
public grounds, i.e. communal land, they were not used at the time of the reve- 
nue settlement for those purposes but must have come into such use during the 
interval between the revenue and the revision settlement. Now the difference 
between 1900 and 1900 was six years.. Now, supposing during these six years 
there was some change,^ w*ne lands which were not actually communal lands 
at the time of tin* revenue settlement were found to be used for the purposes 
of the community at the time of the revision settlement. The question would 

* naturally suggest itself, was the use of snoh a character as to be recognized as 
an easement, understanding by that term all that every lawyer understands ? 
There was an interval of six years, and even if we suppose that from 
the day that the revenue settlement officer left the village and the 
day when the revision settlement officer virited the village again this 
<and was used for this public purpose, wiP that make it an easement? It 
may be that it had been used for communal purposes only for three weeks, 
only for throe months, before the time when it was recorded by the revision 
settlement officer. Who were the persons • who recorded all this? Amins. 

I particularly refer to the Hou’ble Member who will be on the Bench of the 
High Court a few days lienee, and ask him whether the determination of 
questions of casement can be left to amins on Rs. 10 or Rs 12, and whether the 
Ilon’ble Member will carry those ideas to theHigh Court Bench ? Then these 
are the people who are entrusted with this work, and what is the result? 1 have 
actually a specific case where a chaukidar on his nightly visits used to sit down 
uuder a tree occasionally, and tbe amin went and said, ‘This is $arba- 
eadhtrun land in public possession,— because the chaukidar used to sit there 
every night ; where he finds ohe morning some cattle going into a tank for the 
purpose of drinking water — the cattle might have been there by trespassing— 
the amin goes and says, 4 well, the cattle get ^ter here, so it is $arba$adk»rany 
used for cattle drinking.’ Wkat has been the result, Sir? The result is, I got 
a telegram yesterday that in one case the Secretary of the Orissa Association 
had to go into Court, and tho Court set .aside this record, but look at the 
expense And l may tell you, Sir, that before I left for this place— that was 
ouly on the 1 8th— 1 saw actually notices of three thousand men of the 
district of Puri— printed notices* — in the h&nds of the pleader, to be sent to 
the Collector for civil suits in respect of nrbaeadharan entry ; that is in one 
distriot* And really this is revolution; pardon me, Sir, this is really, actually, 
making over the right of inquiry into rights of a most complicated nature 
to anuns on Its, 10 and Rs. 15. 1 beg to inquire whether an amin under- 
stands what an easemont is. He understands very well what H is to 
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He down at ease, to *m-<ke an easy ^ife uf it, but whether he lyidar*. 
®^***ds what easement mean*, that it is tft>t a tangible . thing - auMHyest is 
a thing which ooe cannot handle ; it is uotf life property ; it i* uot like actable ; 
if is not part of a property. It is only the right to use a •property, which* 
might be with another person in* a ogrtaii^ way* Unless the property 
be in another person, there cannot be paaement. I am willing to pay one 
thousand rupees if anvoqp will produce an amiu before mo who will tell 
me that the idea of easement means that the property must be m another 
person, so that you might have an, easement, over it. Sir, what will 

be the social result of this? The social result wjll bo that the samindar 
will not allow any laud to be used by the community. He would keep a 
tight hand and would say, ‘ Here are my rights to be invaded in a most 
arbitrary mannet , and I shall hot allow you to* use anything.’ And that 
certainly would not tend to t happy state of things. And then, 8ir, are 
we to legislate here on speculative lines, leaving the people to determine 
the right law in the civil courts? Legislation, which depends upon remedial 
effects to be produced hereafter # by livil oourt decisions, does not deserve the 
name of legislation. The peo'plc have a right to *iy that we want the legis- 
lature to think over the matter ajUtl to pass the law so that wo might be 
saved the ruinous* costs of litigation ; but when the legislature says, ‘We 
n^ed not stop to enquire what the result of this will b upou the people, to what 
length this will prolong litigation, we will pass the Ac^ — we have no time to * 
look into the*e things. There is the lift of April tanning, and v^e must 
pass this 1 Therefore, l say, what is the result? Now there arc 
three thousand men going to the civil court in one district; another telegram 
# I received yesterday said (this was from Cuttack), 4 My clients htrve given 
notice to State Secretary for making such suits. 7 Now what is all this? 
Are we going to be ruined by litigation? It is said, Sir, very often, that it is 
this pernicious class of pleaders who multiply litigitiou. Well, amirts do my, 
make any bargain with pleaders. • 

“Then, Sir, I find this was one of the sections or clauses with reference to 
which I said that the Hon’blo Mr. McPherson has been ransacking all pafts 
of India and putting on the back of the poor Uri\a whatever he finds, anything 
likely to# give a bend to his back— something oppressive, give him a bad 
character, tell them you ajre a very turbulent people you must have the worst 
laws, it is difficult to manage you; Bengal can be managed; Bihar cun he 
managed ; but you people cannot lie managed, und so you must have laws from 
all parts of the world. It is only unlucky he has not imported anything 
from the Andifhums; lie brings things only from Madras? Wliaf does • 
the Madras Act say? He does not look into* the circumstances in which, 
an Act of this nature was justifiable in Madras; lie reminds me of so. no of my 
countrymen who imitate certain things because they* urn English, wfitlamt 
knowing that they are not at all suited to the conditions of this country. You 
often find some of my countrymen cutting the tails of their horses because 
Englishmen in India do it; they forget that there are no flies or mosquitoes in 
England. The poor animal wants his tail here to drive away mosquitoes. 

‘‘In M&drtfs, Sir, when the settlement was made Government had put aside 
some land as common land, and therefore when the Act was passed Govern- 
ment had every right, perfect right to say, ‘ Well, no assessment was made on 
these lands, they were exempted from the assessment of revenue, they were 
our lands, and you, znmindars, have no rigl’t to^hese lands, and consequently 
they must be set apart now for communal purposes. 7 But here, what is the 
state of things in Orissa?. Yoji hate assessed every bit of land and you have 
included them in your kabmliyat y only exempting such portion as is particularly 
mentioned in the kokukyof, and now you say you have a right to determine 
communal land. 1 do strongly object to Government saying what is communal 
and what is not commupal. Government is perfectly justified, would be 
perfectly justified, iu making a contract with th£ samindar, asking the Samin- 
dar for such land, and if the z&min3fers were asked, I am sure, iu 96 per oent, 
of the caaes they would say, ‘Very good, have this piece of land which has 
been used for communal purposes.’ But \bat is one way of doing things, 
and there is the other way of assuming Government have a right to it. 

If you want for the community, the best thing would be for somebody, not an 
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about the land, and the people are living in a&appy atate of things* Is it not 
drairable, Sir, that a particula inquiry nhould bo made on the apot and somo» 
thing recorded which, would cause np disturbance of the peace hereafter. # 


11 .The Madras Act says this:— 

r 

Thrashing floors, cattle stands, tillage bites'and other lauds situated in any estate— I 
am reading section 20 of the Madras Estates Land Act — which are set ajfart for the oommon 
use of the villagers, shall not be assigned or used for any other purpose withoot the written 
order of the District Collector subject to it tP) which are assigned, which are set apart for 
common purposes. * • 

It may oe desirable— 1 am reading from a speech by the Uon’ble Mr. Forbes when this 
Act was introduced— that L should explain in a few words what is the position of Govern- 
ment with refSrenoe to it. * The jposition that the Government take in this matter is that 
the village communal lands which were iu existence af the time of the permanent settlement 
were not included in the permanent settlement arf being lands exempt from land revenue at 
the time. 

• .• * « 

“ Well there lies the difference, and it is an essential difference that makes 
all the difference between the two cases. Then, Sir, tarbaaadharan ; what does 
that mean? That loeans universal common. Now we cannot have anything 
like that ; it must be • a right which must be ascertained at the time. Sarba - 
gadharan in a village— in a village, Sir, we have all sorts of oaste« f and there are 

* the forbidden castes. , The Brahmins have some tanks. Well, the Brahmins 
and Kuyasths and some other people are allowed to bathe and drink water 

• the same is true of a well. You describe it as iarbmtudharan , and the next day 

a mehtar says 1 have a right to go there; iarbmadHaran wilt not exclude him. 
Well, Sir, these are some of the instances Then, what is said when a man 
uses this tarbamiharan land for Home other purpose. The Hou’ble Mr. 
McPherson, in speakipg of waste lands the other aay said, ‘Some eleven years 
afterwards the zaminaar wakes up one morning when the raiyat has been on 
the land for some year* and says, “ Woll you must go; you are a trespasser. 
Well, that is said of the somnolent zamindar, but what of the Collector ? The 
Collector does not sleep; be is vigilant; he has ugencies all throughout;— but it 
is said if at any time within 30 yours— he sleeps for 30 years— a man uses 
the land, the sarbasadharan land for some other purpose, at the end of o0 years 
the Cpllector rises; he wakes up to see what an abuse has been made of the 
common land. * 

44 Now we are asked tfcufc we should rely on Collectors who should sleep 
&nd n find out the state of things after 30 years. 8hould they really be 
entrusted with this work? Surely they should never be entrusted with works 
of this nature. This is one argument. There is another side of it, too. 
Clause 10 t A reads:— 


When, in the tardmaiifiuran p irtiou of a reoord-of-rights, prepared and finally 
published under Chapter X$, or under any other law for the time being in foroe, an entry 
has been made that any land has been set apart for the common use of tne community, or 
for the exercise of certain rights by the oommnnity, such land shall not, without the written 
order of the Collector of the district, be assigned or used for any purpose whioh interferes 
with the purpose for whioh it was set apart. 

« 

“ A common man moat evict within six months. The oommon man it 
generally a bqiaftidar, and the Hon’ble'Mr.,, McPherson has told ns wbat his 
position is Perhaps his annual income is Rs. 22-8, bat he still enjoys the 
respectability of a samindar, though he might come to Ualoutta ana work 
as a coolie here. This man has g«t some land, aud this land is taken away 
by thw Collector (or public purposes. The Legislature is very kind when it 
allow* 80 years to the Collector, and only aix months to this poor man. I 
should be the last person »to say that mat reserration of oommunal. rights 
should not be made, and these are recommended by all classes uf people. 
But about these oommunal right*—we most inquire what rights here bean 
enjoyed. 8unpose there is a piece of land which has never been used 
for oompumaJ purposes. A man has his own house on it and he liras 
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there for 30 years, (Cad at the eud of* tlif t period the Collector sey<t«you mast 
give up the land. But how cap he remove from there within aw months ? 

* Suppose a land is set apart for certain purposes. Afterwards it isdnuod that 
there was a tanlj there which was filled up. The ssmindsr says, ‘ f^et us 'dig 
another tank here which we will ’use afterward* for some purposes.’ Ail are 
agreed to that. .<'»body makes sny complaint. But, even here the Colleotor 
has got the power to interfere- 1 do not say that in no instanoes Government 
interference should not’ be introduced. But 1 do say that in a matter 
like this, first of all tfn attempt should be snade to inquire into the true sta^e 
of things. • •* 

“ We must remember, Sir, that this Council is .on the eve of its life. The 
Hon'ble Mr* McPherson has told us that this Bill is the pkrtiog gift uf Bengal to 
Orissa. But what is he going to make a parting gilt of ? A number of law suits ? 
Will this Government undertake to pay all the cost* of litigation in the now 
province? You legislate here without inquiring ipto the at ut«, of tilings which* 
you have broug.it about during tlie revenue Vottj^inent operations, iou say 
the system must be introduoqfi is Orissa, because it exists in Bengal and in 
Madras. 1 am in a position to aay that three thousand meu are going to 
sue — I saw the uwtjoes (printed dotiees) — , and 1 am sure that by this time 
they are in theshands of the Collector or l’uri. Think of the idea of thousands 
of meu going into litigation. The Hon’ble Mr. Maddox has. seen enough .of 
Uriya life. 1 may unt be a ftiend of thg Uriyas, but fie claims to be. .Now, is 
it right, is it at all desirable, is it in the interest of society, is it iu the interest 
of the good name of this Council that tliis measure should bo passed at 
once? Wfiy not leave thin to the ofciior Council Ar© wo on ih© eve of a 
revolution that a legislation of this kind should be passed at once ?*’ 

The Hon'ble Ai*. Norman McLbod saiu : — 

t{ May 1 rise to a point of order, Jjir V The Hon 'bio Member is bringing 
in irrelevant matters into his discussion.” • 

The President said 

tho Hon’ble Member is quite in order and may proceed.” 

The Hon'ble Mr. Das said • — • 

“ For these reasons, Hir, I submit fliat this chapter should be omitted 
from the Bill*” • # 

Chapter XA . — I b£g to move that this chapter be omitted # 


The Hon’ble Babu Hkishikesu Laha said: — 

• 4 1 rise to support the amendment moved by my Hon’ble friend, Mr. Das. 

<* The whole of this chaptqrj proceeds on the assumption of the authenticity 
of the surbeuattharun portion of the record -of -right*, where the communal 
lands have* been entered. But the fallacy of this assumption has been 
e x posed by the Orissa Association (ass page 2&i of the Collection of Opinions) 
and referred to by Babu Raj Kissore Dass, Manager, Jaggarnath Temple, 
Puri, in his letter dated the ldth January, 1912. But if this chapter is to 
be retained at all, its provisions should be mad£ in oonsonanoe with the land- 
lord’s kakuliyat with a view to ascertain the oommunal lands which the 
landlords by their agr eemeui* with Gotermuent have bound themselves to 
maintain as such in the village, instead of to* the lorbasadhara* portion of 
record-of rights where entries about oommunal lands have been mad© .t»y 
mistake or neglect of officer* of the Settlement Department. 1 o oumpel a 
landlord to aet apart q certain land a* oomjnunal land on tho bail* of the 
erroneous entry in the record-ot-rights and ’then to proeocute him under 
clause 349 of the Bilk would really be unfair and unjust It is not denied 
that provisions should be made for the conservation of communal lands. 
They are necessary for the preservation of liealth and cattle, but those 
provisions should not be based upon erroneous record, and care should be 
taken that in the solicitude for the conservation of these land* people's private 
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lands- are cot taken on the pretext of tfieii 1 being communal. No doubt, by 
clause 10.10 the Collector is empowered tp set asido a wrong entry m the 
tarbatadharin portion of the record *of-rights, but at the . ou t*ft the land- 
lord ' i% at a disadrafttage and, as experience .has shown, it is ({iffioalt for mm 
to set aside an entry once wrongly n*ade. < The provisions of the renal Code 
and of the Code of Criminal Procedure, are compreheasire enough to corer 
any encroachment on communal rights. Hence Chapter XA is not at all 
necessary) and the effect of the clauses comprised therein would be to put the 
landlords and the tenant at loggerheads, an* thus there' would be an incite- 
ment to the tenants to take ns much land as they can from ihedandlurd on 
a slight pretext. And their combination would be effective so far as evidence 
is concerned in a Coi/H of Justice as against the landlords own lauds* This 
chapter in the long run would berinjurious toHJie interests of the landlord.” 

The Hon’ble Mb/Oumming said:— 

“ Sir, the Hon’ble Mover of the amendment wag speakinir on amendment 
No. 214 that Chapter X A regarding communal rights should be omitted; but 
the first portion ‘of his speech ‘was directed to the amendment No. 114 which 
referred to the agreement made by landlords at the time o£ the Revenue 
Settlement He,, however, agreed that communal rights in Orissa should be 
preserved, and I am glad to see that th^e Hon’ble Meipber who spoke next also 
wub of the same opinion. These views they have also given in their Minutes 
of Dissent. The Hon’ble Mr. Das was quite correct in stating what was 
intended by ^ the expression 4 communal rights.’ It is intended to refer to 
grazing grounds, tanks for drinking purposes, cemeteries, burning grounds and 
other woate lands on which the community can and does exercise some common 
right. In explaining this to the Council, 1 think the Hon’ble Member did not 
sufficiently explain the arrangements under which these entries have been made. 
At the time of the original Revenue Settlement they were made by the consent 
of the. landlord, and tho entries that were subsequently made at the time of 
the Revisiomil Settlement were made under the authority of an amending 
section of the Bengal Tenancy Act. Mr. Taylor, whose settlement work is so 
well known in Orissa, has stated that there were very many lands which were 
omitted at the time of the original Revenue Settlement, and regarding which 
there was no doubt^as to tho propriety of £hoir entry., 

11 Now, Sir, sonje reason should be adduced why Government should 
interfere in this matter at all. It was found in one case in Orissa that a 
grazing ground had been consecrated by a holy man, and that a curse had been 
announced against, all encroached This apparently wals effective, because it 
was found that the present reserved area was practically the same as the 
original ground. But an arrangemeut of this kind cannot be made as the 
general arrangement for the whole of Orissa. What is everybody's business 
is nobody’s business. It may be urged that the private parties interested should 
take Action in a matter of this kind. But to this there is an objection. If the 
zamindar is receiving rent for the land upon which an encroachment has been 
made, it is not his interest to interfere. Or, again, in the case of raiyats it is 
perhaps too much to expect such a general exercise of public spirit on their 
part in matters in which they are not individually concerned. The present 
Gomminsioner of Orissa has advised Government that it is generally agreed 
that me&Bures should be taken to preserve communal lands and that Govern- 
ment should take the initiative. It has beet^ shown that in a great many cases 
action has been taken with no result *afc all. 1 here is no procedure. Notices 
are issued, and after months of^notices and counter-notices the Collector finds 
himself in the same position in which he started. For all these reasons, Sir, 
this chapter has been inserted in the Bill as it at present stands. 

u If the Hon’ble Members, who have spoken would admit the propriety 
of preserving these rights, they are quite correct in saying that sufficient 
safeguards should be provided* h gainst abuse. 1 submit, Sir, that safeguards 
have been and are being provided. I, have already mentioned that at the time 
of the original settlement the entries were made with the consent of the land- 
lords. I remember making such entries myself, and I can assure the Hon’Me 
Members that there tfas no case of interference or encroachment on any 
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z a min dar’s rights. The grders of Mr. Maddox, the then Settlement (JriBoer, 
yore quite clear on the point. As regard a *the later proceedings, namely , thoee 
of the Revi&ional Settlement, as I have also explained, the qptne* were justified # 
because it was ldg&l to make in the record -of-righta an entry concerning *any 
. right of way or other easement attaching to *the land. There is, therefore, 
no doubt as to the legality of these entries. As a ^matter of fact, it was 
found at the time of the •Revision Settlement that new entries had ordinarily 
been made in consultation with, and with thj? appioval # of, landlords. Many 
of them had given their signatures, # and tho*e who -were not willing to givtf 
their signatures had given their tacit approval. Indeed, a good deal of trouble 
has been taken to insure accuracy in this respect. one of course will 

claim that absolute accuracy can obtuino i ,whon one is dealing with a 
large number of entries. As 9 for the assertion that entries regarding com- 
munal lands are the work of the aiuins, the procedure is these entries have 
been inserted by responsible gazetted (Officers. Resides, it must fie remembered 
that objections could be taken nncj suits instituted against such entries. And 
now, in addition to that, unde? a new clause lOdL), which was inerted in the 
Select Committee, opportunity is given to the Collector of the diqtiict to correct 
any incorrect cnyierfwhich may i>e brought to his notice or to strike out any 
entry regarding lands which may no longer be used for tne common good 
of the community. 

“ It is also not tl»e caite in section KM A that tljh lands are bejng truns* 
ferred to the Collector. The proprietary right still remains with the zamin- 
dars. What? section lOdA really means is this: That when such* entries have 
been made, such lands shall not, without the written # order of the Collector,* 
be assigned or used for any purpose which interferes with the purpose for which, 
it was set apart.* The chapter then goes on to say that, if the lands hove been 
occupied by env trespasser and that if the matter is brought to the notice* of 
the Collector, he mav issue; a notice, mid that after ihe issue of this notice 
the Collector may take action and may have the trespasser evicted. Ample 
provision has been made for appeal both against the* action of the subordi- 
nate* ot the Collector and against t lit. orders of t!u» Cel lector himself. Such, 
then, urj* the provisions, and 1 do notjthink that ii can be said that these err 
on the side of harshness. It was stated by the Ilou’ble Member who 
spoke first that strong penal provisions have been brought in from other 
provinces. I would remind the Hoirblu Member that the present Manager 
of the Jngunnath Temple at Puri has stated that any measure to preserve 
common 1 1 land cannot be to*) drastic. 1 consider, 8ir, that the provisions itr 
tliis chapter are quite .salutary, and that thqy are not excessively liarsl^ 

I would therefore call upon the Council to reject thb amendment/* 

• 

The Hon'ble Mr. Maddox said : — 

“The Hon’ble Mr. Das has in|his speech appealed to me. I only wish 1 
could follow his arguments mom clearly. 1 did not gather whether he wished 
us to let the somnolent Uriya zemindar still sleep whether, if we did so, 
he would send the pernicious pleader to the Andamans. The Hou’ble Member 
has doubts about the correctness of entries made by the atnin on its. 10. 
I would point out that these entries were attested by responsible^ gazetted 
officers. He also objects to new easement# bcipg entered. I would ’point out 
to him that section 102 of the Bengal Tenancy Act under which the previous 
recoids were made is quite different from section 102 as reti***d by the 
Amending Act of 1907 under which the revision record was made. 1 here is a 
great difference between them, as an ex&muiatioA of ciuuse 105 of the present 
Bill will show. The Council is asked to secure this record now which is to the 
benefit of the Brahmins, the Karans, and the Pans, as well as the zumindar* 
also.” 

The Ron’ble Mb. Das said : — 

u Sir, the Hon’ble Mr. Maddox says that I did not speak intelligently 
enough, or rather 1 was not intelligible enough to nim. This is the misfortune 
we Indian members suffer from talking in a foreign tongue. All that I can 
say is that 1 have done my best always to make myself understood. The 
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question* is not who supervises tbesy entries. Aib 1 to understand that a 
responsible officer actually goes to the spot and sees, day after day, fdr 
wfimh purpose a particular land is usejd and* on firsthand information 
thus gathered, defines the hind 'of easement which the public have 
acquired in it, or am l«to understand that the amift reports a piece of land 
to be *a> bamdhtrau and it is then recorded as such? The fact is that sarba- 
sartharun* record is made without defining the kind of easement. Sarba- 
jadharan means that* the , property belongs to the public, and that very 
fact will create great confusion ; for, as the Hon’bfe Mr. 'Gumming has 
said, wlint is every body’* property is nobody's property. Therefore, I say 
what* everybody clamm to be his right is really nobody’s right at all. One 
man says that he will graze hffe cattle here^ another says that he will use it as a 

I )ark, because it is xarbasadharan We must really define the word, or it will 
ead to c infusion. Everything will depend on the interpretation of the word 
given by the responsible officer in charge of the work. Something is consi- 
dered as garbanadharan , sny in a portion of a?zan>indari. Surely one zamindar’s 
consent is not enough. Suppose there are four co-Bharers in the zamindari. 
One of then!, to Npite th& others, ••declares that a portion belonging to 
another co-Himrer is aarbaxadharan. Will that be taken as such ? 1 mention 
tins as something that might happen, and this will lead to confusion 
and disputes. I have «eer 1 huid notices to Collector ready to be delivered 
end printed with envelopes addressed by three thousand men. Am 1 to 
understand thrt these three thousand men are rushing to the ruinous expense 
• of litigation without any grievance at all, and is not a change of that 
nature entitled to the consideration of the Council ? Yesteiday, 1 received 
•a telegram from u man in which he says, ‘I have got removed and altered 
by the civil court, and 1 have given notice with regard to other entries.’ 
I *have, Sir, given a Typical instance: A ehaukidar sits under the tree at 
night, sometimes in his nightly rounds, and the am in comes and says this is 
wrtytsadharan. These .people have no idea. The question is that you entrust 
this duty to these clashes of people. I should only repeat that when you are 
marking what is communal lands care should be taken not to have this done 
by the amins. 1 have not the slightest objection to a man being put in jail 
for six months for trespass on communal land and I should be the last man to 
sympathise with f him ; but it would not 1 be fair nor wise to record as such lands 
which are not really communal. On these grounds, I think that this amend- 
ment slyouhJ he accepted.” * 

Thu motion was then put and lost. 

• « 

Clause 10o A. 

‘^lo. The Hon'ble Mr. M. 8. Das moved that the following be 
substituted for clause lOdA, namely 

“ 10d A. When in the xarbasad haran . portion of a record-of-rights of 
c a village, prepared and finally pub- 

u-.d!!' 00,1 hahed under Chapter XI, or under any 

other law for the time being in force 
any entry lias been made setting apart land with the consent of 
the proprietor for the common use of the community or for the 
exercise of certain defined rights bv the community or land 
winch the proprietor has ip the course of a settlement of land 
revenue engaged by rne terms ofnhe kabulipat executed by him 
to preserve as grazing grounds, cremation grounds and reserved 
tanks, such land shall be placed under the control of a panchayat 
appointed by the Collector far the purposes of this chapter, and 
it shall be tliq du»y of such panchayat to see that the said land 
is not used for any purpose which interferes with the purpose for 
which it was set apart.” 

He said : — 

u I do not intend to go over the same grounds again. All that I wish to 
say is what the Royal Commission on Decentralization stated in their report 
I find that the Royal Commission on Decentralization recommended that the 
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we have no such men ofpublic spirit l\ortv as tm- llou'hlc Mr. Maddox ami the 
* Hon’ble Mr. McPherson say. That may bo true. In the absence of Such spirit 
or interest , I ttyink it should be, the auty of Governimftit to encourage and 
stimulate the development of the spirit hv giving them a chance. There 
is very little to l>e donenn connection with this. r&pchayats have got great 
powers, and it is in tl«e contemplation uf Government to give them much more 

S owers and a much more responsible position, in every village, i suppose, the 
lon’bh Mr. McPherton and the Uon’ble Mrt Maddox Imve come across, thej*e 
is a hut called bhaf/ab'itqhar. It belongs to everybody. Everybody moots 
there in the evening, and that is a sort of t ho village club But what the 
amin generally does when he conies: ho would recent it as mrbmttftrffatran. 
Bur it is lually a small hut tyuilt hf the xamindHr or some respectable person of 
the village, and all enjoy the* privilege of meeting there in the evening. You 
cannot call that, communal. As r^ganls the infringement of the right who* 
can be the l>e8t judges? 1 suppose the panclwfynt or the people who'livc in the 
village. The appointment of thoMnuichayiit should bo left m tile bands of 
the Collector. A * any rate, if they are likely to neglect their duty, I am sure 
they will not slcop.foi 3<> years duYiag which at least six Collector* will have 
come and gonc£ In a much shorter time they would find out that there is tin 
infringement of the right of the people The ditbeulty is that competent people 
cannot be found to undertako this duty, . but the fact also is that the people do 
not understand what rights they have. Directly the panchayat is appointed 
the matter, would be discussed in the village and people will understand such 
rights. Everybody will understand, ‘1 have got ;i right to these land*. J 
have a rurht to take water from that place/ and so on, and this will develop 
the right idea of easement, of a community over hinds and other place*, 
At present they 1 say : ‘i have been grazing cuttle on tins land bemuse 

simply the zemindar permits it/ But when this paiichuyut systoih i H 
introduced he will undeistand that lie^ has got u ngiit to do so. Now 
it has been admitted, 1 suppose, by the reports and (pttors which the settle- 
ment, officers have placed before the, Council that with the revistonal settle- 
ment the raiyat has understood his rights. So ii you leave everything 
to thef Collector, let not the initiutfvo be left to tno Collector, because the 
Collector will not be at the place for ftO years but the panchayat* will. Bor this 
reason the initiative should be left in4he hands of the pancjiayat, and nobody 
would \h 3 bettor able to judge of these matters than tho panohayut. 1 may 
read another extract (paragraph “20, pasro 000 of the Decentralization ♦Commit 
sioifs report}: ‘It is most desirable to constitute and develop village 
panchayat* for the administration of certain atlairs within the villages, 

'fhis system must, however^ be gradually and continuously worked. 'JJhti heud- 
man of tlie village, where one is recognised, should be r.i-ojjtcio chairman of 
the panchayat, other members should be obtained by a system of informal 
election by the villagers/ So it is really the idea of Government, I suppose, 
to develop a spirit of local self-government and not only that, but to develop 
a sense of responsibility in the people, and tin* i« certainly a thing which 
any civilized Government should be proud of. I think* for those reasons, 
that the .rights of the people should be entrusted to some people in the village 
who would be the best persons in whose hand* the rights may be safe)/ toft.” 

# • 

The Uon’ble Mr. Cummino said 

“Sir, 1 oppose this amend inept. I have already explained the general 
position, and the reason why eertam powers are entrusted to tho Collector, it 
is not a fact that the proprietary right is ttl&m away trout the zamiiidys. 
With regard to these communal lands, the proprietary rights of the zamindars 
still remain. The lands are simply regarded as subject to certain fights of 
ua*r on the part of the community. 1 do jv>t think that the zanundars of 
Orissa would be grateful to the, Hon’ble Mouther if this amendment were 
carried, whereby the control of such* lands, the proprietary right of which belongs 
to individual zamindars, would be placed in the hands of the panchayat. 
Undoubtedly the panchayat, as representing the local interest* and rights of 
the community, can and should take proper cafe legarding the conservation 
of such lands; and l am sure that a Collector would welcome any report made 
by a panchayat on which satisfactory action could be taken. Oa behalf of the 
zamindars, I think the Government should oppose this amendment.” 
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The Hon’ble Mr. Das said 

* • 

“Sir, I am sorry I could not follow th'e fion’ble Mr. Camming, but so far as . 
I' uhd^rstand he thinks this would be taking away the rights of the zamindars. 

I do not know if there is anything ]ike t])*t in this proposal. 1 do not make 
any further remarks than this that the tfght which belongs to the public, what- 
ever be the nature of tnat easement, should be left, and entrusted to the 
panchayat,,and what is entrusted to the panchayat Would be nothing more or 
nothing less than what the Collectoashould be.entrusted with under this clause*. 

I So not mean to say that the'* zamindars should be deprived of the proprietary 
rights. However, if there i*any defect in the wording of my amendment, I 
am quite willing to learis it in the hands of the ELon’ble Member in charge to 
correct it. I think the amendment ought fco«have been accepted. 

The motion was then put and lost. 

* • 

The following motions were/by leave* of the President withdrawn: — 

-16. If motion No. 21 3 be not carried, the Hon’ble Babu Hrishikesh 
Laha to move that the following proviso be added at the end 
of clause 103 A., namely:**- * * r 

i 

“Provide4 that the land mentioned as sarbamdharan land in an entry 
of the recojd-of-rights tally with those mentioned in the land- 
» lord’s kabubyut executed in favour of Government in regard to 
the preservation of communal rights, and that in no case shall any 
entry in the rocord-of-rights override any condition mentioned 
‘in the kabuliyat 

Clause 10S B . 

217. If motion No. 214 be not* carried the Hon’ble Mr. M. S. Das to 
move that, the following be substituted for the first paragraph of 
clause 103 B., namely 

• “If, on the complaint of any merpber, made with the consent of the 

majority of the members of such Puncha\at, it is proved to 
the satisfaction of thp Collector that any person occupies 
huy land referred to in suction 105 A, for any purpose which 
interferes with the purpose for which such land was set 
apart, V , 

218. The Hon’ble ftlr. M. S Das moved that the following be added as 
an explanation to clause 103 ±5, namely: — 

“Explanation .— The planting of trees and the growth of fodder on land 
reserved for grazing shall not be deemed to be interference with 
the purpose for which such land was set apart.” 


He said : — 

44 Sir, my humble labours during the last two days discussion have convinc- 
ed me that 1 nave been trying to strike blood out of a piece of genuine granite 
from the rocks of Scotland. 1 would simply ask the Hon’ble Member in 
charge whether' he is prepared to accept my amendment.” 

t. 

Thj Hon’ble Mr. Gumming said 

“Sir, in this mutter the Government is prepared to accept this amendment 
bat with tire omission of the following words ‘ and the growth of fodder.’ 
The amendment wonid then read as follows:— 

II 

“ Explanation . — The planting of trees on land reserved for graaing shall 
not be deemed *o be interference with the purpose for which auch 
land was set apart.” 

If the Hon'We Member is prepared to accept it in this form the Govern- 

mant ii Annitllv nrfcn*.?url tn dn ” 



• • 

The Hoh’ble Mr. IXas said : — 

“ Very well, I accept this. 1 ' . > . 

The motion was put in the altered form and agreed to. 

The following motion was, by leave of the President, withdrawn •* 

• • 

Clauti 10 S F. 

219. The Hon’ble Uai Sheo 8han«oir 8ahay Bahadur to move that tho 
worsts “three fear* ” b& substituted for the words “ aj* 

• month**” in line 3 of clause 103 1?. 

220. Tho Hon’ble Mr M. 8. Das moved tlmt thj words “one year” bo 
substituted for the words 44 six months’* in lino i> of clause 103 F. * 

• i 

He said : — 

“Sir, 1 would ask the lion’ble Member whether, rdTerrii^r to the 
circumstances of the case, would it not be reasonable t«» give one year's time to 
a man instead of six months, •and *1 hope the llon’hle Member will accept my 
amendment. 9 ’ • 

• • • • 

The Hon’blui Mr. (Dimming said : — 

44 Sir, 1 oppose this amendment. 1 see I vwcniu UV Mil IU I'AIUIIU the t of in 
from six months to one \ ear.” • 

The IloanLK Mk. Das said:— - 

44 I will then withdraw it.” 

The motion was, then by leave of the President, withdrawn. # 

The following motions were, by leave of the President, withdrawn : — 

Clausl JO. 4. 

221. If motions Nos 101 and 104 he earned, the Hon'hle Ktii’SImo 
Shankar Sahay Bahadur to nioye«thtrt tlie words “District 
Judge” be substituted for the word “(Collector” in lino 4 of* 
clause 104 (£) (c) 

m Clause 109. # 

•^22. The Hoii’ble Mr. M. 8. Das to move that tile words 44 bajiaftHir 

• tenure-holder, bajyif tvlar raiyat,” *be substituted for fhe worfi 

44 bajtatjidar ” in line 2 of clause HP> . 

• Clause 109 . • 

223. i'he Hon’ble Mr. M. 8. Das moved that the words 44 l>ut the previous 
entry shall be admissible as evidence »»f the facts existing at tlm ti »n* such 
entry was made” in lines I to Q of *ho proviso to clause 109 he omitted. 

He said 

“Sir, I think the previous entry would be evidence of the facts existing at 
the time. The idea was that each entry must be evidence till it was replaced 
by another.” # • 

The Hon’ble Mb. Kerb said # 

u Sir, the Government cafiriot accept this amendment.” 

The Hoh’ble Mr. Das said : — 

44 i will then withdraw it.” 

*1 he motion was then, by leave of the Pres. dent, withdrawn. 

The following motion, of wKich several Members had given notice; was 
taken into consideration. Iu the ordii^pry course, toe motion would have 
been moved by the Hon’ble Sir Bijay Chand Mahtab, Maharajadhiraja 
Bahadur of Burdwan, since hi» naufe stood first in the List of Business; but 
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at hit* rcqut-Kt tlie 1‘reu^cnt allowed tin.- Hon'ble Mr. Da* to move it, and he 
moved it accordingly : — , 1 

f ' Chapter Xll. 

224. Tho Hcm’ble Sir Bijay Chand Mahtab, Maharajac^hiroja Bahadu r 

of Burdwan, to mo$e that Chapter XI l be omitted. 

225. 'The Hon’blp Bftbu Hrishik.esii Lahu to nrove that Chapter XII 

be omitted. 

226. 'Hie Hon’ble Rai Sheo Shankar Sahay Bahadur to move that 

Chapter* XI I be omitted. • * 

227. The Hon’ble Mawlvi Saiyid Muhammad Fakhr-ud-din to move 

that Chapter XII be omitted. 

228. The Hobble Raja Kajendra Narayan Bhanja Deo to move that 

Chapter XII be*omittcd. * 

229. 'Hie Hon’ble Mr. M S. Dan to move tW Chapter XII bt omitted. 

'The Hon’ble Mb. Dab said c , t 

‘ Sir, on more than one occasion from my seaj ip this reformed Council 
and in the old Council, I expressed the opinion that the principal duty of a 
non-official Member of this Council was to. communicate to, the Government 
the views and wishes of the people to Government, and to interpret the views 
of Government to the people. Thin is by no means an insignificant duty in a 
count i y where, by reason of difference in creed, polour, civilization and in 
fact everything which goes* to make up a nation’s life, there is a gulf between 
the rulers and the ruled. — 

As regards the first part of my duty, I beg to draw the attention of 

Government to the fact that nut of the 5 non-official Members who served in 

the Select Committee, four have recommended the deletion of this Chapter. 
Tho otdy Hon’ble Member who lias not written a note of dissent'isa gentleman 
from Bihar — the Hon’ble Saiyid Zaliir ml-diri. I beg permission of the 
Hon’ble Mr. McPherson to borrow hid felicitous language in referring to this 
gentleman: — 4 It. is difficult to understand what was the cause of the lively 
interest in the Bill taken by him. If I may be allowed to use a homelv phrase, 
the official Members, numbering seven, all of whom except one were connected 
tvith the settlement work in Oiissa, weieoM enough to take care of fnomselves.’ 
If veteran settlement officials, supported by the Legal Remembrancer mid an 
expert especially nominated for the occasion, stand in need of succour from 
a gentleman from ftihar, surely tlm two Orissa Members - the one an old man 
with one foot in the grave, and the other however worthy cf the responsibilities 
of his soat here, the youngest member in this Council — ought to be pardoned 
for their gratitude for rny hejp-which is offered to them from Biluir or Bengal 
in an unequal fight with an illustrious galaxy of officials with the Hon' file 
Mr. Mucpliorson, a pocket edition of a highlander, as their leader. 

There was a meeting in Cuttack rm the 17th instant. This was a meeting 
of raiyats convened bv me to know their views and wishes on Chapter XII. 
It was attended by over three thousand raiyats. come of whom had come from 
villages 2' » miles away. The meeting was attended by about fivp thousand 
men. The unique feature of this meeting was that about scores of raiyatr. 
spoke nt that meeting. Some of them were pictures of indigence and poverty. 
They gave unanimous expression to rheir feelings and opinions. They do 
not waat this maintenance of records The two settlements have impoverished 
them while in operation. The arbitral y and incorrect records made have 
resulted in civil suits which are still pending. Like the mosquito which sucks 
blood, and when it haN its fill it injects a poison which produces iiritation, 
the settlement Amin left behind 1 him the germs of civil suits. 

* Tho rai) ats in one voice sail “if the Amin comes again to our village 
we shall leave our house and hearth and migrate to distant lands where we 
might have rest.” I know this, fact was communicat 'd to His Honour by 
telegram. I invited the Commissioner and . the Collector to this meeting so 
that they might hear what the raiyats had* to say on this subject They 
did not attend the meeting. I believe this was not necessary, for they know 
that no one, except a few men whom the settlement would provide employment, 
recommend this maintenance of record. * ’ 
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• The zamimlars, the lyiivate and 1 1m .educated publi^ do not want rhapter 
XII. So much for non*official opinion. . # 

Let us turn to official opinion. Tin* # 1 Harriet ami SenHion* Judge write* : 
the maintenance operations could be ftarried through by suf>er*>r and 
fronted officers all would be well; it is the low paid Amin, tlif* official who oome« 
into the closest contact with the people, who is the source of trouble Going* 

• from village to village, he # as>umes a mosl important position in the eyes of the 
villagers, ami, as general arbiter of their fate, has to be* placated accordingly. 
Complaint is made that t .Re tfmins are apt to foment land dispu^s by pointing 
out small divergencies Jrom the map which wiyild otherwise pass unnoticed. 

We are told that the raivats moujd welcome th#f tnainienonco of die land • 
records; 1 woufd rather say that at tin- most they arc quite indifferent about 
the subject. The landlords art}, of course, opposed to* it, owing to the expense 
and trouble it entails. They long fo$ a rest, ami J am sure the rest would tie 
acceptable to the raiyats. • 

During the Revenue imd revenue settlement operations, the Amin has 
opened the vital paits oj the pqpr rniv&t, and Jie is*in sore need of /est for 
the healing of the wound. # 

i asked the GovoinmrtitVo Iny on the table letter No. 21.51 B„ dated the 
23rd November 1911, by the Commissioner of Ori^a to the Board* of Revenue 
and a letter wr^teif by the llotrkle Sir.* McPherson to the board of Revenue 
on the subject of maintenance of record 

Roth these letteis are referred to in papers circulated to ilim’blo Mem bent 
of this Council. Uv appKcation was Misallowed. # *1 also asked # whether 
Government would examine officials us witnesses under Bengal Legislative 
Councils Witnesses Act of 18(W, with a view to ascertain thair opinion on 

• Chnpter XII. 'This rc(|uest wa* disallowed. * • 

I have reasons to believe that among the Hon'hle Members (l mean , 
official Members) of this ( Council there are gentlemen whose evidence on oath 
and the letters referred to above, if produced, would have established tn»t 


Chapter XI 1 should be deleted. • 

The Hon’hle Babu Janaki Nath boss, w*o was appointed by nomination 
as an expert for the purposes of bill, has recorded Ins opinion that fins 
Chapter should be deleted. When 1 moved that «;hi* Council should not 
proceed j^ny further with this Bill ray ii|otion was opposed on the following 

grounds: — , 1( , 

“ that this Council has in it a ljp’ge iiuiuher of Menibors, omcial and 
non-official, wlio are intimately aequ tinted with Oiissa "r have special interests 
in Orissa ” 

The question of the imfi uteri vice of rec >nis was tumor the consideration 
of Government ju»t before the end of the last century, utjd there must liave. 
been a ereat deal of correspondence in which I nave reasons to believe the 


Hon’hle Mr. Maddox took part. 

Will the Hon'hle Membor-in-rhnrgu of the Bill lay Udort* the Oouucil 
all letters and reports written l.y the Hon’hle Mr. Maddox on this subject ? 
If my request meets with a fate which my application for Hon’Wle 
Mr. Maddox’s letters met, I shoiilS be justihed in inferring, under the ordinary 
rules of the law <>f evidence, that the production of tln se (^>cuin<uits will go 
airainst the present decision of Government to make tin's Chapter law. I am 
iuetitied in presuming that the Hon’hle Memhor-in char ge of the Bill and 
the Hon'hle Member who was the settlement officer, are not in favour- of # tin* 

Chai Xhe other ground on which my motion for postponement wa. opposed, is 
that wo have in this Council IJoii Me Members who have special interests 
in Orissa. A* far as I know, the Hon’hle Alahurnjadhiraja Bahadur of 
Burdwau and the Hon’hle Babu Hriahikesh Laha own estates in Orissa. Both 
these Hon’hle Members desire the deletion of this chapter. 

I said at the outset that it was my duty to interpret to the peftple of 
Orissa the policy and iews ’of Government Whfffi Chapter XII i* passed into 
law us I fear it is the intention of Government, the. Orissa public will naturally 
remark that Government declined to postpone the consideration because they 
had in the present Council official and noil-official Members who bad special 
knowledge of and special interest in Orissa ; how is it then they have gone 

. .V • t tf amKara o rx/4 f Iic»i r nwn trtnttart nffimwln? 
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t < «. 

Will the Government life pleased to omit this Chapter from the Act, leaving 
the question of maintenance to the hew Government? The Bill has been so 
drafted ^hat this omission will not affect thereat of the Act, except a few verbal 
alterations which # the Council may leave to their indefatigable worthy 
Secretary. * . v 

Sir, the question of maintenance has been under the consideration of this * 
Government for several years. Successive Lieutenant-Governors have taken up 
the question and, owing to the complex nature of the question involved in it, did 
not bring it before the Council, nit is a serious measured, affecting the interests 
'of millions. In its present -form it is opposed by the mass. The consequences 
of a legislative measure which affectg the masses, when persisted in against their 
reasonable objection,* seriously affects peace and order, which should be the first 
aim of Government to secure. In a measure like this the responsibilities of 
legislation and adminstration should be combined in one Government. Divided 
responsibility is inequitable if not iniquitous. In the division of responsibility 
under such circumstances the responsibility of legislation becomes an utter absence 
of responsibility, when disastrous consequences result from the administration of 
the law. is this Council prepared to run the risk ? Is it necessary to do so ? 
Is it necessary that this Council, oblivious of its past history which show anxious 
deliberation of measures to allav unrest in Bengal, should at* the close of its 
life, after the jlon’ble Members have beon photographed, beaqueath to a new 
Government the seed of unrest? 

Sir, His Gracious Majesty the King-H mperor, in his anxiety to secure the 
well-being of his subjects ordained that Bengal, where there was unrest, should 
be separated from Bihar run] Orissa, where unrest is hitherto unknown. Are 
we showing due regaid to the wishos of His Majesty when we make over to 
f the new Government a legislative measure containing the geryis of unrest ? in 
the name of tin* millions of Orissa, wiiere you have spent a great portion of 
your public life, J entreat and beseech Tour Honour to postpone the enactment 
of Chapter XII I entreat Your Honour, in the name of those millions of 
poor Lriya raiyats whom Your Honour has seen during your long period of 
service in Orissa; I entreat \ our Honour in the name of those poor people who 
have been actually impoverished by the itching palm of the Amin, to omit this 
Chapter, and not only that, but the anxiety of miking ovor a thidg of this 
nature to a Government which has not yet come into existence requiros us to 
be careful before we pass this into law '; in the name of history I entreat Your 
Honour, in the name of the anxiety which this Council spent when the unrest 
in Bengal was uppermost, in its mind, to consider well whether a measure like 
th'H, when the responsibility of u<l ministration does qpt lie upon this Govern* 
ineut, should be pnsjftd at this stage of the life of this Council. And, Sir, may 
1 lastly appeal to Your Honour that where there is peace, where there is order, 
let^UH not make over a thing which at leaHt show signs of unrest hereafter. 

So that, Sir, when this Act comes in, when this chapter is introduced, should 
there be any unrest, should there be any sufferings amongst the poor masses, 
should the operation of law increase the sufferings of the poor masses, it might 
not be said this Act was passed during the last days of a Government which 
did not have the responsibility of administration, and consequently, they did 
it without a proper realization of their share of the responsibility. On those 
I specially appeal to lion’ble Members, whether official or non- 
official; when vou have the interests of millions, let us stop to consider whether 
nu ions of poor men whose condition, as 1 said, it is not possible for us to 
realize — let us consider whether this measure is necessary. Specially, I wish 
to bring to the notice of Hon’ble Members several schemes with regard to the 
maintenance of records have been put forward before Government ; this is one 
of the schemes, An experiment was being made in Orissa; the result of that 
experiment is not very satisfactory, at least it is not satisfactory to the raiyat. 

It is not the only possible scheme in order to have a maintenance of record. 

It may be that this matter fya* been pending before Government for a long 
tm^ and certainly before it takes shape, before it is finally forged on the 
anvil of legislation, it ought to reco:ve more consideration, still more consider* 
at ion, at the hands of Government, who will be charged with the responsibi- 
it} of putting the law in practice, who will be charged with the responsibility 
of the administration. 
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The Hon’blk Sir Blur Chard Mah-jab, M aharaj adhi.aja Bahadur or 
Bubdwih maa : — , # 

t : * 3 # 

“ Your Honour, I hud a similar motion, but I allowed Mr. JL>a» to open the 
debate on the aubjfect, not only becrfa«e he wo^ld he best able to tell us %be 
condition of Orissa, but tocause of his age and experumco, Of courts, I can 
well understand the position of Government in this matter, that to have no 
maintenance at all is a thing that the Oovornment cannot probably aooopt, 
but my argument agaiast the retention of thi^ Chapter i # shall say in h few 
words and they are these: — that no explanation haslet been given as to how,* 
during the last 27 years in Bengal, the Bengal Tenancy Act has worked 
without this Chapter. We have had not this mainten # ancedOhapter in liqpgal, 
nor in Bihar Of course now that wt shall have it in Orissa, my Bihar friends 
will have to look out, as much* as ourselves, that when the Bengal Tenancy 
Act is amended, we shall have this Chapter thrust on us. 1 do not know what 
inv learned friend, tin* Hon’ble MauTvi Saiyid Zithiruddin, lias tq say to 
this, probably be will give his qtual nod as he used to do in the Select 
Committee, and that of dburse in the other way. But what I intend to tutv 
in this connection is^this: — that incKvidual ofticiak* in Bengal arq against this 
maintenance. Tlh« ^Government of Irufia, 1 understand, have taken up a 
position regarding this maintenance in the same way that they took un in the 
Calcutta Improvement Trust Bill on the question^ id tlu*’lo per cent.*, 
compensation, and regarding which m$ v friend, thp Hobble Mr. # Bom pas 
voiced so i^blv on behalf of tho Government. Knowing that — of course 
1 know what tho lute of our amendment will he. but I still would ask 
the Government to consider that, alien in Bengal *we have not had this* 
maintenance Chapter for so long, whether it i< right to extend it. to Orissu at, 
this juncture, whether or not we could gather more opinion on this question 
of maintenance before pressing it forward. On those general ground^ I 
support the motion, although 1 mLmo feel I cannot lay too much stress on this 
point, one cannot very well argue that you •should not have maintenance at 
all; but at the presont juncture, 1 "do not nee the necessity of having # this 
matter pressed forward at the Government of InfliaN request. I therefore 
think that the Chapter should be deletad.^ 


The Hon’slk Rajs Rsjbwdra Nakiyan Bhauja Dio said 

• * * • , 

“ Sir, I beg to .upport thi* nnftion. Mr. Da. ha. very ably find strongly 

pointed out how the provision, of this Chapter Wilt prejudicially affect both the 
Unai t« and the landlord, aiyl how they will he hari-Hi.mg to both. Tin* scheme 
of periodical maintenance of record, was first proposed,! believe, during the 
currency of the last Provincial settlement of Ori*ea, and if was di^cussecf by 
high official, for a eerie, of yaarB. Most of the high official, wore intimately 
connected with the administration of Orissa, and had iiitimataJsriowledgo of tho 
people opposed to it. introduction. Tney also pointed out that tho cost of 
working »uch a scheme will be enormous, and that neither the Government nor 
the people would derive any appreciable advauiage, proportionate to the cost to 
bo incurred. When at last the scheme came out of the legislative anvil in the 
ebape of se| aratc Chapter in this bill, Hiid.pre^pnted tieforo the pubfi., ,11 the 
public bodies and most of the high official oondemoid it and opposed it. in- 
troduction. The official who i. no*r at the head of tho admiiiistrtuion of Orissa 
i. we presume, from the noittyroduction'of his letter, opposed to it. The 
people at a maas meeting held on the 17th, had fciven expression to theiropinion 
strongly against this tnea.ure. Why then in tho teeth of imamm?>ua 
protest this Chapter is going to be introduce'), which will not serve tbc^ interest 
of any party but prive barraasing to all: Jin the opinion of all, the people 
need rest after two long protracted settlement ana revisions! settlement 
proceedings. How these proceedings have affeifted troth the landlord* and 
the tenants, have been graphically described in the opinion submitted by the 
different publie bodies — and 1 need nut repeat them. 

la this measure introduced into Orissa so tbat it may serve as a precedent 
and a justification for it. introduction in those parts of bengai and Bebar 
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where records-of-right have been or will be prepared? The , principle of 
following »8 precedent the legislative measure* introduced in other parts of 
India hat been adopted in the manufacture of this Hill I should earnestly 
. draw the attention of my colleagues of Bengal and Behar to this, and I hope 
tbe)f will take warning.” $ 

The Hov’ble Babd Huishikbsh Laha said : — 

'* I rise to support the amendment which has been moved by n»y bon’ble 
friend, Mr. Dhs. This am undine At also stands in my name. 

This Chapter which roll tea to the maintenance of a system of land reoords, 
has beeu inserted in the BUI as has been explained in the statement of Objects 
and Wessons, with a view — f , 

(a 1 To protect the rights of those who possess interests in land, 

(i) to furnish information which will form the basis of assessment of 
* land revenue', • * , . 

(e) to furnish infer nation when required for administrative purposes, 
(J) to furnish up to date agricultural statistics.’ 

by the * framing of special ‘edition, of record of-rights f<* any area, either 
yearly or any other interval of time’ as provided in chi use 148. The 
tendency of this clause, therefore, is to make the settlement of Orissa perennial. 
If the object of the maintenance of a,system of land records be to maintain 
peace, order and harmony among the landlords and tenants, as is clear from 
the provision (a ) mentioned above, then a more cumbrous and clumsy piece 
of machinery could not have been invented to crush them out altogether. The 
very reverse would be the case if this system were brought into operation. 
Peace, harmony and security of rights would have to make room for discord 
and disunion. It would prove a prolific source of hardship, injustice and 
oppression, and consequent dissatisfaction among the people. All the evil 
passions would l>e stirred up, and they would be kept up by suits and pro- 
ceedings in the civil, revenue and criminal courts. The eff^t of the enforce- 
ment of this Chapter would be to sow llie seeds of litiiration broadcast over 
the land, open a wide door to perjury und fraud, give rise to endless corrup- 
tion among the subordinate amlai and throw the agricultural population into 
a sea of trouble, expense and loss. The amint and the underlings of the 
settlement departments who would be entrusted „ with the measurement of 
lands in order to pdjmt contentious claims, would have a good time of it and 
would roup a rich harvest by fomenting dispute. JliXparienoe ha# shown that 
it is not safe to let loose sueli a corrupt tat of men among the peaceful, con- 
tented and poor people of Oriisa. They have to attend the revenue settle- 
ment at the end of every fifty years; and also thq revisions! settlement within 
that period, leaving their ordinary avocations and other duties, and at the 
same time to meet all expenses and undergo all sorts of trouble to eo.-uro their 
Tights. This is enough to make a poaceful people most discontented, but to 
impose upon th*m the fresh burden of annual or periodical land records 
would prove simply disastrous. All the objects enumerated in the statement 
of Objects and Reasons cau be better secured by the record-of rights them- 
selves, if certain safeguards be provided for the giving of information to the 
officers employed for that purposu with regard to succession, transfer, or re- 
clamation to bo noted in the lasjk record-of-rights, such note forming part of 
record. The mere idea of measurement is se much associated with trouble, 
expeuse und anxiety, that it would be extrepieiy barrassing to the people if the 
system of the annual inainto anoc of the land records be thrust upon them. 
The evils of the maintenance fcoheme would far outweigh the benefits that are 
eipeoted to result fiom it Is let loose the evils of settlement operation upon 
a poor but contended people, in order to secure information for the purpose 
of assessing revenue which xy>uld be gleaued from existing materials, would 
not, to s»y the least, be justifiable. Thq .finality and authenticity of the 
reoord-of- rights would be taken away, though its completion has been brought 
about at an enormous expense. Under these circumstances, it would be a wise 
policy to let the people of Urissa alone, and save them from the infliotion of a 

J early or periodical land records. This Chapter, therefore, should hare a quiet 
urial.” 
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The.Hou'BLB Mr. Kkeb said: — * , 

“Sir, the Chapter which we lire new considering is apparently regained 
*|u the most contentious matter in the whole Bill, and I riap at thia stage HO\ 
to explain the viewB of Government or my own view* on the subject it the 
maintenance of records generally, but lAainl^ in the hope that I shall be able 
to clear up a few points, which will lessen the amount? of heat and con t rover* y 
which appear to have bbeir introduced into our discussion of .this question. I 
tnust confess franker at the outset tliat I aiy not in a position to deal with the 
matter with perfect freedom, becaitse many important questions in regard t»> 
the maintenance of records are mill under discussion with the Government of 
India, the most important being the question of tho*peri<pl« «t which tpainte* 
nance, or u I should prefer to cgll it. pet ion ical revision of the records, is to 
take place. But these questions, as 1 shall show, do not arise in connection 
with Chapter XII of this Bill. Many years must probably elapse and many 
experiments will have, to be made, before a fin%l decision can be* oomq to or a 
final scheme of maintenance be adopted Moan while, we want a simple and 
elastic procedure which wiH dhable us to carry on proceedings for the revision 
of record-of-righta with less trouble and excuse than we h%ve hitherto had 
to incur, and wg merely ask the OountH<o give os such a procedure, and not 
to come to any decision on the various schemes which have been put forward. 
1 should like, in the first place, to clear up a few misconceptions'. I have had a 
good deal of experience at tins so-called maintenance* work myself. f About i,'» 
years ago, i carried out what, was probably the first experiment m Bongal. 
iimler the’ guidance of my hon’blo friend who is now the Chief Secretary, and 


m 

liumai 


under the guidance of my -- i \ t 

was then m v Settlement Officer, About five yews ago, as Ihreetor of Lend 
Records, I started the revision settlement of Orissa. 1 do not propose tv 
give the Council any of my experience in connection with Orissa, us mv 
hon’ble friend Mr. McPherson has 1 uni more recent experience of tho stork 
than 1 have had, but 1 have taken ^>art in most of the discussions which 
have been held on this subject, and mw experience has t*oon that those 
discussions and the work of maintenance have nlways’beon rendered unneces- 
sarily difficult and controversial, by the fact that, many of the people who 

were taking part in them did not .really know whut was meant by the • 
word maintenance, and that those who did know what was meant by 
the expression did not mean the same tiling ns other n ople who were 
woiking and discussing the subject with them. The w v rd maintenance is 
fact one of those unfortunate words which arouse all thf angry passions in 
nature simply because V does not convey a clear meaning or art 
identical meaning to anybody, and because. U arouses, in the minds of 
mam , apprehensions for which tl.e.e is no justification. 1 he ^ of,, 

maintenance recorder conjures up an individual with a record in drier hand 
and a pen on the other, who is always lui king about .he corners of fields ready 
to iump out whenever any transaction take place between landlord and tenant 
in regard to a field, and to make the most he can out of the parties to such 

transactions Tin re is an ev'on still more ho, r, hie expression wnich ,s soma- 

times used irr discussions and correspondence on this subject, i mean the 
tern, continuous maintenance. That term brings up the idea of the same 
individual with a record in the one hand and his pen in the other, rbslung round 
the country and trying to keep Ins record up-to-date from moment t • .mrnient and 
altering it with due formalities whenever aft old*, „»n dies or » little child is born 
into a co-sharing family I hose are the sort of ideas, 1 think, wUoh have given 
maintenance such a bad namo^mohg a large part of the agricultural population 
of the province ; but 1 need hardly say that Government never intends anytlm.g 
-of the bo rt by tlie introduction of muintcnance achum**, and I wilitiy and explain 
briefly, what purpose the provisions of the Chapter which we are now die 
cusainir are intended to serve, i would point out, in the first place, that file word 
maintenance finds no plkce in the Chapter itsAff. What section 143 autho- 
rizes Government to do is to revlbe the .record -of rights at such intervals as 
mav be found necessary. Now, 1 would ask the Council m discussing tbS* 
matter to drop tho wo,d maintenance altogether, and to > confine themselves 
to the question of revision. 1 suppose everybody will admit itha* t records of- 
rights must be prepared in this country. It ha. been the settled policy of 
SSverntnentto orepare such records for the last qoaiter of a century, and I do 
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rocord-of-rights prepared under Chapter •XI. 1 should like to stop fiere, but 
from the remarks which T.avo fallenrfrsm •provious speakers, the Council would 
perhaps like me to give some indication of the views of (government as to the # 

1 >roper pcrio Is at*whieh a record-of-right should be revised. Well, as t A this 
. regret to say that I cannot give the Coundll any information, for the simple 
reason, as 1 have already explained, That G overnment has not yd made up 
its mind on the subject* Wo arc still in. correspondence witfy the Government 
of India. Various schemes of revision have been proponed, annual* revision, 
biennis 1 and triennial revision, quinquennial revision, revision after 1ft vearsy 
revision after '20 years and revision once in a generation. At the present moment, 
an experiment is being made with triennial revision it! Orisfu, but it has not gone 
far enough to enable us to say whether it is likely to be feasible as a pcimanent 
arrangement. The simple fart is that wo have had so little experience of this 
revision work ho far that it is not possible for us to say what a suitable period 
for revision would be, 1 may give it as my o^rn personal opinion, tlpit annual 
revision is too expensive an undertaking and is, moroover, not required in the 
existing circumstance of the province, but 1 must warn the Council that this 
is only my personal opinion, and that I have i^o authority to sneak on behalf 
of Government in ^regard to this mifttw. It is understood, iiowevur, that 
some objection has been taken to t ho wording of section 143 (a) as implying 
that Government is committed to a scheme of yearly revision. This im- 
pression is quite wrong, and in order to remove it, *the Hon’blo Member in 
charge of the Bill, will move at the proper time the omission of these words and 
the substitution of a provision allowing revisions to bo made at such periods as 
as may a 'em suitable to the lx>cal Government. As I have already said Govern- * 
ment is not committed to any particular scheme A scheme which has appealed 
to me and to ^ good many other people, is ono under which an officer of the 
Sub- Deputy Collector class would be appointed for each thana or similar area, 
to look after the land records and to deal with most questions affecting fho 
relations of landlord and tenant. Ho mi^ht also try rent suits or at any rate 
uncontested rents suits, or simple rent suits where no question* of law were 
involved He would, in fact, Ixj in charge of the administration of the Tenancy 
\ct in the particular area in his charge, and would keep the land records up to- . 
date, sc) tar as was necessary to onablo liim to carry out his work, i myself 
think — it is only my personal opinion — that portions of the records might 
have to l>o revisod more frequently than others. For in&tancrf thv ncord* of 
proprietary rights might perhaps be revised c*vory year, vVlah* the record* of 
tenant rights might be revised five or ten ymt*. Again, it is extremely* 

probable that tiro varying conditions in different nuts o the country might 
make it advisable to make the revision period different* in different places. 

For instance, in a country where cultivation was ranidly extending, it would bo 
advisable, both in the interests of thn landlord and of the tenants, to revise Jhu 
record fairly frequently. In a more settled part of tin* country, where cultiva- 
tion has reached its limits, it might be sufficient to revise the records or portions 
of them at longer intervals. 1 wi«h it to t>e clearly understood that those 
remarks must not he taken as indicating any settled conclusions on my own part 
and still less on the part of Government as to any particular scheme of revision, 
but I am merely mentioning different schemes to show the difficulties which 
surround the whole question, and which make it essential that the provision* of 
the law on the subject should be as elastic a* p >*siblo \\ hat 1 aal£ the 
Council to do is to accept the view, that once land records have byen prepared 
revision is necessary sooner or laterp and that wc do not at present know 
what periods would be suitable Tor revision in different parts of the country, 
but that we do want a revision procedure which will enable the work to bp 
carried out as expeditiously and cheaply as i* consistent with accuracy, 
and that we require such a procedure not less in the interest* of Government 
thun in those of the landlords and tenants. •* 1 his Chapter prescribes a 
piocedure which has been found suitable in certain* t'Xpori mental work which 
has been carried on in Ori*#a during t:ie last two or three years. It is portfns- 
*ive and elastic but not unduly elastic, and i would ask the Council to accept it 
as fulfilling the objects which I have described above, and which I think will 
be admitted by all reasonable people to be very necessary objects, although 
there may be room for difference of opinion as to the precise procedure to be 
followed find the nrecise i>eriod§ at which revision should be undertaken. But 
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such question* do not uriso now, and tfiere is no need tq decide them now. As I 
have already explained, Government dan 'direct a revision of the records as^ 
often as it likes, under Chapter XI of the Hill. All that Government now asks 
the Count il to do is to provide a simpler procedure than that *of Chapter XI, 
which can be put in force, if and when required, so as ^o give the minimum of 
trouble to landlords and tenants, when revision operations are undertaken for 
their benefit.” . 

r £he Hon’blk Mu. McHiiERSipN saW: — 

“Sir, my hon’hle frionfl, Mr. Kerr, has undertaken the task of expound- 
ing the policy of Govern metir in the matter of maintenance, of explaining the 
objects and advantages of Chapter XII of the Hill,' and of conducting its main 
defence. I intervene in the dbbate in order to tell Members what has been 
iny practical experience of the working of the maintenance scheme. I have 
* been in supervision al charge ofjfche experimental operations in Orissa for the 
last throe years. I have seen the recorders working in ‘the villages amongst 
the raiyats 1 have checked their woik in the fields, L have watched the attesta- 
tion of the recorded changes by the maintenance staff who are gazetted officers 
of the Subordinate Executive Service,* urtd I have discussed the value of the 
work both with landlords and tenants, not in the Council Chamber or 
Committee room*, hut under the op«» sky. 1 can assure the Council as a result 
of my personal observation that, in actual working# practice, this business of 
keeping th3 land records' up-to date is not regarded with the unmitigated 
aversion and horror that have been displayed towards it in Council. The 
Contrast between the theoretical droid of an innovation, and the experience .of 
it in actual practice reminds me of the universal horror which, not so long ago, 
was felt in India towards the K ala-pani. Now, that long sep voyages have 
booonio comm in experiences in the lives of Indian gentlemen, the Kala-pani 
lias lost its terrors. 

Let me, Sir, relate my persona)* exneriences of experimental maintenance. 
Whoa 1 have wandered uver the fields with the recorder and the raiyats, I have 
found the latter highly interested in the work. I have asked them whether they 
.like it or not and they have said 1 we do like it, because we get all our transfers 
and successions rocorded at once, and there can be no dispute.' 1 lmvb asked 
— ‘ Does it not worry you to come out to the Helds and follow the recorder 
about?’ They have replitd * It is not 'much trouble, as it only takes or •> 
days, but we think it would be enough if lie came round every second year or 
uvery third year, as there is* not much to record every year. * ) have asked 

them, apart from the recorder, if the recorder takes mopey fiom thorn and they 
have almost invariably replied 4 No, ’ sometimes, no doubt, with a twinkle of 
the eye, • which indieatoikthat the recorder was no* above the usual custom of 
this country but not a bud fellow for all that. Sir, we have heard much from 
the Ilou hle Mr. Das about the misdeeds ofsetdem nt undei lings, and, though I 
cannot vouch for the absolute integrity of the Held staff. I think that they have 
been painted blacker than they really aio. Jf "you call toge ther a meeting of 
raiyats and invite them to Pecite their grievances, promising them«ut the same 
time hot. cakos and ale and their travelling expenses, you will Hnd no 
difficulty in collecting a crowd and getting together many a piteous tule of woe. 
Before each day is over many disappointed litigants leave a Settlement Camp. 
If the'Ilon’hle Member had only issued his invitations sooner and spread his net 
further, he might have had a crowd of forty thousand instead of only four. 
I ask the Council to attach no importance to the argument against main- 
tenance based upon this so called nmss meeting" of raiyats. I do not know 
if the Hon’ble Member has ever watched maintenance work in the field or 
the process of attestation at a maintenance camp. I know from his publish- 
ed writings that he has paid a visit in the dead of night, to a revision settle- 
ment Camp and has painted a fwoture of distress which excites my wonder. My 
experience, Sir, has been diffprent. I have paid hundreds of visits to attestation 
camps at all hours of the day and night, and I have never found anything but 
cheerful and interested crowds in attendance. The hardship of night attend- 
ance is to the officer\ud his staff rather than to the people. The officer must 
work about niue hours a day to get through his programme He is ready to 
begin at 8 or 9 a,m., but most Orissa raiyats prefer to attend after midday, and 
to go on till the hour of their midnight meal approaches. 
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I have not confined n*y observatjon of the maintenance experiment to the 
Mi vats but hare also consulted landlords 1 have discussed the \fork in a 
friendly informal way with some of t.lie Balasore zamindars wrlio have had tile • 
experiment going* on in their estates f<v nearly three years now Though on 
* the whole, most of them would prefer to l)o without it , # they are not keenly 
opposed to it. A much respected Zamindar of Balasore, Raja Haikuntha Nath 
Dey, has told me that he appreciates its many advantages, but would prefer to 
have some sort of compulsory or State-aided registration by the zamindar* them-' 
selves. Another influential Zamindar, Babu nad£u Charan Das, who was 
hostile when the revision settlement sturtod, pronountv d in favour of mainten- 
ance when 1 asked Ins opinion-in Septembei last,. Let nAt then the Council 

imagine that a wholly new and tor/ible thing is.being sprung upon the people 

°* ^It is not reasonable to suppose that # the Supreme Government should select 
Orissa as the jum ping-off groand for an absolute lea]) into the daik • What is 
proposed for Orissa has boon iip vogue for many generations in other parts of 
India. It was indeed the usuul and universal practice in India, long before the 
days of British rule, to employ a village recorded to keep the laad records and 
accounts up-to-dete. The practice has continued uninterrupted in many parts 
of India. The disuse into which the practice lias fullon in Bengal may be 
ascribed, without hesitation, to the introd ndimi there of the permanent settle- 
me”t The subject began at once to receive less attention iroin the ruling 
nower because there was no revenue involved. To its noglee' may he ascribed 
much of the dispute, and difficulty and litigation, that have arisen in the . 
airruriun economy of Bengal. We have gone some way by our sbrveys and 
settlements to make up for the past neglect. Government, wants, by this, 
measure, to take* power to go one step further. It is no innovation that, is 
Di-ouosed, but a return to the old order of things, a return to the air.iiigomwit 
that now obtains ir. all the temporal ily-s.*ttle I provinces of India. It was i;> 
the hitcln st degree natural that Government should select Orissa for the experi- 
ment, as Orissa is a temporarily-settled area. Let any member of this Council 
go to Sambalpur to-morrow and he will see mainteiiaf.ee actually at work with 
the chedrful and interested acquiescence oi land loros ..lid headmen and 
tenants. In Orissa the experiment could not be trio 1, till Government, had first 
brought the ten-year old records up toslut. Government has spent U lakhs 
of rupees during the last five years, in bringing the records of Orissa up to date, 
in order to pave the way /or maintenance. All tins has been done with the, 
sanction of the^Secretary of State, vflio lias closely followed the work. I would 
therefore, entreat ILm’Ble Members of tins G.-mugl to pause before they vmo 
for the exclusion of this Coupler which is purely -permissive, and will n >t be set 
in motion except at those ‘intervals of time winch appear to the Hupfcme 
Government and the Local Government t . be sailaole, on a joint eouMdun.ttm 
of the results of the experimental « ork no w in progress. Many imp >rt:mt 


factors have to be taken into account before any decision is come t 
first the question of finance, winch alone makes it highly lmptobable thu 
riodical revision of records can be conduc ed at ii.tervnlH.of less than i 


I'hurtf u 
tlifc 
thiec 

years. There i* the question of its effect on tin* district administration, th«: 
relief on the one hand that it may give to the judicial and revenue courts, and 
the closeness of touch that it may induce between the officers of admtflwtrjitioii 

and the people, while on the other hand there is the burden of work that it 

may throw on the district officer. Even mot* important .«• the effect it 
may have on the people. We. have to consider what they feel about it when 
they know what it really means, whether it causes them undue harras* .. out aud 
what are the compensating advantag‘8. \ou, the non-official Members rtf 
this Council, have told Government very plainly wha„ you think »bou. 1 1 ie 
maintenance scheme. Yvu have given us yojy opinion, in y«;ur ^ dotes of 
dissent from the report of the Select Committee and 111 >"’ ur 
Council The local association* have given uh their opinion*, ail of which # are 
adverse,' and the Hon’ble Mr. Das has organized, for our benefit, a mass meeting 
of raiyats who have given us their opinions. All these ^pinions will ben duly 
considered by the Local Government and the Supreme Government. Would 
it uTbe wL to stop short, here ? Would it not be in the interest of your 

• U I’linan errn nur ntlilllOnB. ThO ChttptW, llOWCV©!* l*' 
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permissive. We know thut Government will take ouj* opinions into account in 
weighing* nil the arguments for and \igtfinlt maintenance, and we trust Govern* 
merit not to cnfojce the Chapter unless there are other considerations which 
outweigh those advanced by uin and in tmy case not to Enforce it except at 
reasonable intervals of time.” This altitude, in my ^opinion, would serve your 
purpose better than &u absolute rejection of the Chapter, which might be in- 
terpreted by the, Supreme Government as pure ubstructiveness. 

With these words^, Sir, I support the lion’ ble '1 ember on my left, in oppos 
•ing this amendment and 1 Would counsel the Ilon’ble Mover to .withdraw it. 


Tho Hon’ blk Mg. Das »aid:— 

“ Sir, I will begin where* the Hon’ble Member in charge ended. 1 am 
really surprised to know that giving expressions of opinion on a matter like 
this should berfsonsid*>red p* mere obstfuctiveness on the part of the Govern- 
ment. And it is on this grourfd that I am arfked to Withdraw my motion on 
this Chapter. All that the Ilon’ble Member has told us is that at tho present 
time the Government is in an indecisive state of mind ; it does not know what 
agency is to be employed *in Carrying .out tho experiment. ' It does not know 
what the result of that experiment will be in Orissa. The whole thing is in a 
nebulous state, .if 1 may say so. There is also no knowing what tho decision of 
tne Government of India will be as to the details. <. And jet when it comes to 
my amendment, 1 am asked to withdraw my amendment. Why, if anybody is 
to withdraw, it is the Government. The officials do not know what they are 
, going to do. They do not know what agency they are going to employ They 
do not know what would be the result of the experiment. They dp not kaow 
■ at what intervals the operations are to bo in f roduced. And yet we are told that 
before this Council breaks this Bill must be passed into law. What does it 
moan? Cass a thing which is purely abstract, which may not be fit for any- 
thing, make it over to another Government and let that Government work it 
as i^ likes. 1 hat, Sir, .really is the position which can be gathered from tho 
statement of the ilon’ble Member in charge. 

lie has told us thaf ho lias visited places where he found something 
^super do not remember the exact wording— but it was something 
super. Well, Sir, Ido not know whether there is anything “ super” in 

the ministerial styiff of the Revenue SuiVey Office- lie has also told us that 
ho found the raiy&t contented. J do not of course sav that everybody is 
discontented. 1 he Hon’ble Mr. McPherson also. noticed the twinkle in the 
raiyats eye about the recorder's attempt to lake money. I know a great deal 
more of the meaning of thattwinkle than he does, it meant plainly * what 
(lo you see, can you see anything ’ ? r * 

1 do not know what the Hon’blo Member in charge means by his 
reference to the mass meeting. He asks tie Council not to take any notice 
o* »ucl, nMK-tiiigs. 1 hey did not have hot cakes at the meeting which was 
recently held, but I certainly wrote, when convening the meeting, that those 
who were very poor and could not afford to pay their railway fare and have 
to come from a long distance would be provided with the cost of their journey. 
Ami I think, i was quite right. It would have been quite unreasonable to 
expert raiyats to come from a long distance in three days notice it is all 
very, well for Government officials to order the rniyat to come and run about 

without tho least, thought as to their convenience. But l thought it my dutv 
to provide them with their costs Sir, J do not like to take up the time of 
the Council any more. I he Hon’bfe Mr. Kerr has told us that the procedure 
adopted in tins Chapter is not as long as it is in the other Chapter, and this 
tf ill be a very short thing, a very short operation. Now, I say, the dancer 
lies i in ^ the very shortness of it. It gives greater opportunity to the man to 
make incorrect entries, and th^ir incorrect entries go undetected It is not 
right to make short work of a thing when other people’s rights are concerned 
VVe„ have got a graphic description from the Hon’ble Mr. Kerr of the 
man with an ink pot in one hand and a pen in the other goinir about 
the village and making entries. If we have a man of due sense of 
responsibility it would be all right. It is the position and the character of 
the man and his sense of responsibility that *e want. Government thinks 
that such pen can be had in plenty, as if it is the easiest things in 



the world to get a man of character, » wjjh a low pay. How much doee 
Government propose to pa/ for the sense # of responsibility of these* men ? 
A# 1 have said, and as Mr. Adanu h*as also said, it is the man of character 
and position that is wanted. If the Hon’ble Mr. McPhemm would aocojn-' 
pany me to a village — it may be any yillag# hi the district of Cuttack — 
fend take the people unawares as it w$re, without giving any notice, 1 can 
show him a state of things which is anything, hut desirable. It would not 
require hot cakes to gather about 10 or 20 thousand LTrlya men in Calcutta— 
in the grounds of Belvedere, if he like*. Amici will ask. Mr. McPherson to ( 
question them as to what would be their condition un/ler this Chapter. Are we 
to encourage amins and touts. It is the ignorant, raiyat who will suffer. 

I may not be a friend of the Uriyas, but 1 will ask Mr. McPherson to go -and 
ask the poor Uriy a raiyat whether he • likes these t nrovisions. He may have 
some idea that these provisions are something very different from tho revision 
settlement, but it is the same revenue settlement. But 1m must be told plainly 
what it is. it would be an use preying on his credulity begotten of ignorance. 
If I withdraw my amendment, # 1 w>uld not be the friend of Orissa as I 
consider myself to be.” 

The motion was Jhen put and hfst. # ^ * 

4 The Councfl was then adjourned to Wednesday, the 27th instant 
at 11a.m.’ 


Calcutta, 

The 27th March 1912. 


A. W. WATSON, 

Offt j. Secretary to the Bengal Legislative Council. 
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Abstract of the Proceedings of ttye ttenyal Legislative Council assembled under 
the provisions of the Indian* Councils Acts , 18C1 } 189$ and 1909 . 


The (Council met in the Durbar Hall at Belvedere on Wednesday, 
the 27th March, 19\2, at 11 a.#. * * 


fx t 6 t n t :« 

t 1 

The Hon’ble Sib Frederick William ITuke, k.c.i.e., c.s.i., Lieutenant- 
Gqyernor of Bengal, sub. jpro tem . } presiding . 

• • to 

« , 

The Hon’ble Mk. F. A. Slack e, c.s 0 i., Vice - President . 

... ' 

The Hon’ble Raja Kisori Lal Goswami. 

• * . 

The ITon’ble Mb. R. T. Greek, c.s.i. 

« 

The Hon’ble Mk, D. J. Macpherson, c.i.e. 

The Hon’ble Mb. C. J. Stkvknson-Moore., c.v.o. 

i 

The Hon’ble Mb. K P. Chapman. 


The Hon'ble Mr. B. K. Finniijobe. 

The Hon’ble Mk. ,1. 11. Kerr, c.i.p,. 

The llon’ble Ur. H. L. Stephenson. 

The Hon’ble Mr. T. Butler. 

The Hon’ble Mb. S. L. Maddox, c.s.i. 

The Hon’ble Mr. G. W. Ruchlkk, c.i.e. 

The Hou’ble Mr. L. ,F. Mobshkad. 

, The Hon’ble Sib Frederick Loch Hallway, Kt., m.v.o., c.i.e. 
The Hon’ble Mr. J. G-. Cumming, c.i.e. 


The Hon’ble Mb. C. H. Bompas. 
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The Hon’ble Mr. G. E. A. VV. Oldham. 

• » • 

The Hon’ble Mr. H. McPherson. 

The Hon’ble Babu. .Janaki Nath JIosk. 

" • 

The Hon’ble Maharaja Bahadur Sir Prodyot Kumar* Tagork, Kt. 

k • * 

• • 

The Hon’ble Sir Frederick G forge DiiMAYiiE, Kt. 

The Hon’ble Kumar Shed Nandan Pras/d Singh. 

The Hon’ble Bum Biivpbkdra’Nath Basu. 

. • 

The Hon’ble Rai Sita Naw Ray Bahadur. 

• • • . . 

The Hon’ble Sib Bijay Guano Mahtau, k.c.b.l, k c.i.e ,.i.o.m., Maharaja 
dhiraja Bahadur of Burd^van. • 

The Hon’ble Babu Kirtanand Siniia. 

The Hon’ble Raja Kajhndka Nabayax Bhanja Deo. 

» 

The Hon’ble Babu D*ba Prasad. Sarbadhikaki. 

The Hon’ble Mb. J. G. Apcar. 

The Hon’ble Mb. Norman McLeod. 

The Hon’ble Mb. F* H. Stewart, c.i.e. 

The Hon’ble Mb., Golam Hobbkin CA88iM t Akiff. 

4 * 

The Hon'ble Mr. Sa/yid Wabi Ahmad. 

The Hon’ble Maulvi Saiyid Muhammad Fakiib-ud-din. 

The Hfon’ble Maulvi Saiyid Zahib-udoin. 

The Hon’ble Rai Sheo Shankar Sahay Bahadur 

The Hon’ble Mb. Madhu Sudan Dab, c.i.e. 

. * • 

The Hon’ble Rai Baikuntha Nath Sen Bahadub. 

The Hon’ble Babtj Mahkndiia Nath Ray, 

* * 

The Hon’ble Khan Bahadub Maulvi Sarparaz Husain Khan, 


The Hon’ble Mi;. Dip Nabain Singh. 
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The* following motion was, by le^ve*)f the President, withdrawn : — 

* 

' Claute l\s . 

* *230. If motion No 224 be not carried, the Hon’ble «Sir Bijay Chand 
Mahtub, Maharaj&dhirAja Bahadur of Burdwan, to move that 
for the* words “either yearly or a\ any other intervals of 
time ” iri lines 2 and 3 of clause 143^y ‘(a', the following be 
substituted, namely : — % 

“twenty yeariafter the final publication of the record-of-rights 
in that area, or, on every subsequent occasion, at an interval 
of 15 ) ears ” 

i 

V 

231. The Hon’ble Rai Sheo Shankar Sahay Bahadur moved that 
• the words u at reasonable jntervals of time not less than at an inverval of five 
years ” b(5 substituted for the words “ either yearly or 1 at any other intervals 
of time” iD lines 2 and 3 of clause 143 K J) (a). • , 


He said : — ' ‘ * , 

11 Bir, I think that the proposal which I make is a reasonable one. I 
submit, Sir, that to givo power to correct the r<cor<js yearly is ridiculous, both 
landlords and tenants will have no peace If it should be undertaken at all, 
it should be undertaken at intervals of five years. I therefore beg to move 
this amendment.” 


The Hon’ble Mu. Kekr said : — 

' “ I have already given reasons why it is necessary to have fairly 
elastic provisions in this chapter, particularly in regard to the periods at 
which revision of these land records is desirable. As I said on Saturday 
we are at present without sufficient experience of revision operations to lay 
down what would be a suitable period ut which they should be carried out, 
and I have also explained that it is highly probable that that period will 
differ in different parts of the country, where different conditions prevail, and 
also possibly regarding different portions of the record. The record of pro- 
prietary rights mmjt be kept fairly well up to date, whereas the record of 
tenants’ interests can bo left for a longer time without revision. I also said that 
the Hon’ble Member in charge of the Bill tf'ould move an amendment to this 
clause which would leave it open to Government to authorise the revision of 
records at such periods a/* may be deemed suitable hereafter. This provision 
of the Bill must be fairly elastic and it would be unwise to tie ourselves down 
by the law to any specific period of timo. 1 therefore oppose the amendment.” 

The motion was then put and lost. 


The following motions were, by leave of the President, withdrawn: — 

232. If motion No. 227 be not carried, the Hon’ble Maulvi Saiyid 
Muhammad Fakljr-ud.din to move that the words u at an 
interval of fifteen years or more ” be substituted for the words 

either yearly or at any othey intervals of time” in lines 2 and 3 
of clause 143 (2) (a),. 

233, If motiou No. 228 be not carried, the Hon’ble Raja Rajendra 
Narayan Bhanja Deo to move that the words “ at intervals of at 

' least fifteen years” be substitu f ed for the words “ either yearly 
or at any other intervals of time ” in lines 2 and 3 of clause 143 

• This and the following numbers refer to .he order o* the Amendments in Annexure A to the 
List of Business. 
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The Hobble Mu. H. McPherson said # 

4 * With your permission, Sir, I dfeaife to move a small amendment to sub* 
clause (t) (a) of clause 143. I propose that for the word^ u cither, yearly, or • 
it any other internals of time ” theYollowiug yords be substituted — # 

4 at such intervals of time as it may deem suitable.' * 

• . # 

44 The insertion of 4 yearly ’ as an alternative is held to*be objectionable 
by some Hon’ble Menibers who are*v, illing tffat tins chapter should be applied* 
at such intervdls of time as may appear to Government to be suitable, on a 
consideration of the results of the experimental Wbrk, # but do not wish to 
express any sort of approval oY the system of annual maintenance. 1 appre- 
ciate the force of this view, ana can see nh objection, to the proposed 
alteration which 1 recommend for the Council s acceptance.” 

1 he amendment ^ as put and agrdbd to. • 

Clause 11> It. 

1 • . - 

2;j4. If motion No. 229 be not 'carried, the llon’ble Mr. M. S. Das to 
move that the words u be liable to pay a fine not exceeding fifty rupees, and, 
for further disobedience, shall be subject to the penalties provided by 
Chapter X of the lndiaif Penal Code*’ be substituted for the jvorcis 44 be 
subject to the penalties provided by Chapter X of the Indian Penal Code” in 
lines 3 and ^ of clause 144 (3 


Hon’ble Mr. Da* said:— 

• 

“Sir, rauy 1 be permitted to modify the above amendment V At.tho 
suggestion of the H'-n’lilo Member m charge of the Bill, I propose that after 
the words 1 for disobedience thereof ' in Sue 3 of clause 144(5 the following 
words be inserted, viz , * bo punishable with lino which may extend to Km. 60 
and shall in the event of subsequent disobedience,’ ofc;.’’’ 

a * 

The Hon’ble Mr. H. McPherson said 

“I accept the amendment in this modified form.” 

The amendment was ptft ill the altered form and agreed to. 

4r 

The following motion was, by leave of the VrtwideiA, withdrawn 

. 

Chute 1J*S. 

235. If motion No. 228 be not carried, the Hon’ble itaja Ra 
Narayan Bbanja Deo to move that the words ‘‘or wa 
menced more than two years before* the dat<; of the application, 
and the landlord has not, during that period, instituted a suit 
to eject the tenant from the land so reclaimed, or unless such 
suit lias been dismissed ” in lines 3 to 8 of proviso (m) of clause 
148 (1 ) be omitted. * * 


The Hon’ble Babu Hriniiikesh Lahd being absent, the following amend- 
ments. standing in his name were held to be withdrawn 

o.tft If motion No. 225 be not carried, the Hon’ble Babu Hrishikesh 
Laha to move that the word “ twelve ” be substituted for the 
word “ fwo ” in line 4 of proviso (») of clause 148 (7.) 

237 . If motion No. 226 be’not carried, tbfe Hou’ble Rai Sheo 8h*nkar 
Rahav Bahadur to move that the word 
tuted y for the word “(wo” in line 4 of 
clause 148 1 b 


nix 77 be aubati- 
proviso ( it ) of 
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• i 

^88. If motions Nos. 225 and 286 be not carried, the Hon’ble Babn 
Hrishikeshi Laha to fiaove that the wqjrd “six” be substituted 
• for the word “ two u inMirfe 4 of proviso (if) of clause 148 (1). # 

239. The Hou’ble Raja Rajknora Nanatan Bhanja Deo moved that 
the word “four ” be substituted for the word “ two tf in line 4 of proviso (»i) of 
clause 148 (7). 

i 

• He said : — 

“ Two years is too sljort a time to ascertain an I detect unauthorised 
cultivation and institute suit for ejectment Tb* landlord gets 12 years under 
the ordinary law. Why should this be curtailed ? The retention of this short 
period will encourage clandestine cultivation ” * 

TheJ3on’t)le Mr. H. McPherson srfld: — # t 

“ I am unable to accept this amendment .for the reasons which I 
fully explained when dealing with clause 54A. The ordinary period of 
limitation prescribed in r.laifte 54 A 9 is* four years. That* applies to areas in 
which no maintenance of records is carried out. Where records are regularly 
maintained and maps are revised at intervals of three or live years, the landlord 
can have no practical • difficulty in detecting even ,r he smallest encroachments 
on waste hmd, if he takefc a little trouble. If he wants to sue for the ejectment 
of persons who are alresd) his tenants from additional lands ^claimed by 
•them, he y>ay reasonably be expected to take action within two years. The 
provisions of the clause, it will be borne in mind, apply only to persons who 
fcre already tenants. When a limit of two years has been prescribed for the 
jungly tracts of Chota Nagpur, two years is surely not too short tor densely- 
populated and highly cultivated Orissa, with a system of maintenance or 
periodical revision in force. f 

'Permanently settled areas are exempted from the operation of this special 
provision, and are left to the operation of claiue 54 A, because they were not 
• concerned with the bargain that was struck with temporarily-settled pipprietors 
and obtained no benefit from the private land concession.’ 1 

The motion was then put and lost. ' 

The following motion was, by leave of the President, withdrawn : — 

4 . 

u Clause 1 5 1. 

" ♦ 

.'40, If motion No. 229 be not carried, the Hon’ble Mr. M. 8. Das to 
move that the words u but the previous entry shall be admis- 
sible as evidence of the facts existing at the time such entry was 
made ” in lines 4, 5 and G of the proviso to clause 151 2) be 

omitted. 


Clause 153 . 

241 , The Hon’ble Raja Rajendra Narayan Bhanja Dko moved that the 
words “relating to a rent settled under this Chapter ” in lines 2 and 3 of 
clause 15^ be omitted. 

He said ■ 

u Sir, appeal is confined only to an order relating to settlement of rent. 
Other disputes affecting right and title may arise and no provision for appeal 
has been made against orders deciding such disputes. In Chapter XI there 
is provision for appeals and*. civil suits. In the r.bsence of any distinct 
reference to Chapter XI, this Chapter taken by itself will be construed to mean 
a complete codification bo far* as proceedings relating to maintenance of records 
are concerned. Thin will seriously prejudice the parties who will have no 
remedy against orders deciding disputes relating to title.” 
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The Hon’ble Ms. Kerr said : — , * • 

“ The effect of the Hdn’ble Metnbes’s amendment would bo to ndj^ke all 
le orders passed by an officer revising land records appealable to higher 
uthorities. This.would destroy one of the main objects or the Chapter XI I 
rhioh is to make the procedure in revisitfg land records as simple its is 
[insistent with efficiency.* We are providing an appeal against an order 
ettling a rent as that»is .an important (natter, but as % regards the rest of the 
perations under this chapter they merely result in a record in which the 
ntries are presumed* to be correct until the contrary *is proved. The real . 
ppeal against them will come when those entries cofne before the Court, or^re 
aken advantage of in some other way. In the cave of # 90 per cent. or more 
f tho entries they will be ldft as they stand, and there is no object in 
ncouraging people to appeal aboul them. 1 n* the case of the remaining 10 
w cent, if there is any dispute, the matter may very well ho left over until 
he necessity arises to come before a prctper Court. To allow an appeal would 
mnecessarily complicate the prbcedure and lengthen tho operations End add 
o the expense and trouble caused to the agricultural community. I must 
her* fore oppose this amendment.” , 

The motion jvas'then put and lost. * * 


Chute lfZ . 

242 The Ilon’ble Raja Kajsndka Narayan Bhanja Deo moved that the 
Aord" “ nijckus ” be inserted after the word “ nijjote'’ in clause 162 wherever 
it occurs. 

lie said : — • 

Sir I beg to propose that the word nij-chat be added after the wtfrd 
nti-iotc. Nij-chat is used in many permanently-settled estates to refer to 
nroorietor’s private lands in tho same sense as nijjote or khamor. Unhappily tho 
distinction between nijjote and ni, chat was made in the temporunly- settled area 
at tho time of the last Revenue Settlement, Clause 163(aj in the Bill provides 
that in the temporarily-settled area ntjlhat will be included in the category of 
proprietor’s private lands, but no such provision has been made for the perma- 
nentlv- settled area. There has so far hfcen no distinction between nijjote and 
nij-chat lands in the permanently-settled area, though my opinion is that 
such distinctiop should not have been made even in temporarily-settled areas., 
the local meaning attached to nij-chit lands should have been enough to record 
them as proprietor’s private lands. ' 

If the word nij-chat is added here, it will not afftfot the temporarily-set 
tied area. Sub-clause ( 1 ) of clause 163(0 limits the nijehat area to become 
proprietor’s private land and sub-clause <*) restricts that no further mj chat 
areas shall be held as proprietor’s private land. 

As to the permanently-settled area, if tho word' nij-chat be not included 
in this clause, large areas which are actually proprietor’s private lands will 
be excluded just because they ure called nij-chat. In many of the ubrmanently- 
settled areas no record of rights has beet) prepared and so there has , been no 
record of nij-chat lands in accordance with, the, principles applied in tie last 
settlement. Nij-ch t lands in the permanently settled areas need not be the 
same as the nij-chat lands of the, temporarily-settled area. The latter is 
recorded after inquiry by the Settlement Officer, but the former m some cases 
is only a name for a proprietor’s private lands.” 

The Hon’ble Mb. H. McPherson said 

“Sir, it will save the'time of the Council if T intervene early in the debate 
on this amendment and explain to "Ilon’ble Members what is the effect of the 
proposals that have been incorporated in the Bill on the subject of proprietors 
private lands and what the intentions of Government are. I have already ex- 
plained the position with considerable fullness in my introductory speech. 
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Cultivated lands in tbe dire# possession of proprietors may be of two 
kinds. -They may either he the ok} aqmesne landswhich were set apart for the 
maintenance of proprietors and are referred to in the old Regulations as nan . 
kar„ khamar , nij-jott,— suj for example sections 37-10 of Regulation 8 of 1793,— 
together with such lands as have tome, by local usage to bo regarded as belonging 
to the same category* t or they may be lauds which have belonged to what* 
may be called the raiyati stock and have come into the hands of proprie- 
tors by .purchase, abandonment and the like. Varying names are used in 
9 different localities to indicate* the two t classes of lands. In the Bihar 
settlement, the two claves are distinguished by using the word zirat 
for the privileged class and the words bukaehi, malik for the non-privileged 
class', in Orissa tii# words chosen at last settlement to mark the distinction 
were njjote and nij chas. It «vas perhaps* a littje unfortunate to use the word 
nij-chae because it is so like in etymology to nij-jote , that people confuse the 
two in ordiuujy conversation. It migljfc have been better to have used the 
work halchas which was at ond time thought of as an ‘alternative. The point * 
however is not of importance. So far as *the ^result is concerned, the classes 
might equally well have been distinguished by the labels 4 X ’ and 4 Y 4 X’ 
signifying privileged land •and 4 Y ’ .non- privileged. important thing 

was the distinction in significance. f Wie true nijjote is privileged in this way 
{hat it may be let out to village raiyats for a term of years or from ye*r to 
year at any rent the parties may a^ree upon, without any danger of the 
raiyaf acquiring occupancy rights, subject to contract, tlie proprietor can 
take it back at any time, and can vary the rent ot the cultivator s# he pleases. 
The non privileged land is on the same footing as the privileged, so 
long us il remains in the proprietor’s own cultivation, but if lie lets it 
* out to village raiyats, he loses his absolute control over it. lie may 
let it out to begin with at any cash refit he chooses, but* after the raiyat 
hfas acquired occupancy rights, the rent cannot be varied except in accor- 
dance with the Act, and if the initial rent is a produce-rent, the raiyat 
may apply for its coipinutatiou under section 40 of the Act It thus becomes 
an object with the proprietor to keep as much land as he possibly can in 
the privileged category. * He lins more freedom of action with regard to it. 
He can let it all out at a rack-rent Tind need not be hampered by the incon- 
venient restrictions of the tenancy laws. It is for this reason that in Bihar, 
proprietors olajm all their land, ’ regardless, of its history, as zirat or 
khudkasht. It is j’or this reason that the champions of tiie Orissa zamindars 
claim that there is no distinction between nij^ofe and mj-ch^ss^ and that the 
Settlement Department made a great midcake in drawing such a distinction 
15 years ago. Sirx the Settlement Department uiade no mistake in this 
matter, at the last settlement, and this is not a case in which ^-Settlement 
Officers have come forward with palliative measures to redeom or conceal 
the effects of previous errors. When Act X of 1859 was in force throughout 
the Province, Orissa and Bengal were on the same footing as regards private 
lands. The words used in section 6 of the Act— “But this rule does not 
apply to khamar , nijjote or sir laud belonging to the proprietor of the estate 
or tenure and let by him on lease for a term of years or year by year 
applied equally to both. Before the last revenue settlement of Orissa 
took place, tho Bengal Tenancy Act hud been passed. It sought to put an 
ond to tho controversy abopt khamar lands hy a compromise which was 
favourable to the landlord. It said — we will give you not only the old 
demesne lands and lands regarded as such by local usage, but also lands now 
in your possession which \ ou have given proof of your intention to oultivate 
yourselves, by keeping theifi in your continuous cultivating possession for 
more than 12 years. The new Act had not been extended to Orissa when 
the settlement, came on, but it was thought desirable to woik in the spirit 
of its provisions in making the distiction between the privileged and the 
non privileged area. 

J Working on this basis the officers of settlement recorded about 40,000 
acres as the nij-jote of proprietor and propriet&ry-tonureholders, and about 
130,000 acres as their ny-cha* or non-privileged. The whole subject is discussed 
at page o0i of Mr. Maddox’s Settlement Report, and 1 will here point out 
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f mode a mistake in my speech of 9^i January when I said that under 
Itte influence of the Bengal Tena'»oyt Act all the lands in possession of 
(Itoprietary tenureholders were classed as ny eh an. What was in my mind was 
that ** the law stands, that is, since it was held by the High Court that «t he 
wxtouaton of the settled raivat sections of the Hengal Tenancy Act to Orissa had 
repealed section <» of Act X of,l c 59, all the private lands of proprietary tenure- 
holders are legally devoid of the special privilege that punches to proprietors 
private lands. Both at tho revenue settlement and at the revision settlement, 
the old nij-jote lands of sub proprietors ha^e been scrupulously recorded, 
as such, and the passing of this Bin will merely confer on them the protection 
which it, is desirable to accord them. That the*sub-groprieton have lost 
nothing in actual practice ma^ be gathered from the fact that against 4,860 
acres of recorded nijjote of sub-proprietors in Hfelasor* and Cuttack, thero is 
now a recorded nij-jote area of 4,880 acres . 

To return howevef u> the Aggregate figures : — 

% «• , 

Against tho 40,000 acres of nij-jote and 180,000 acres of n\j~chn& recorded 
at last settlement, ,we have now *10, years lafctr ip the revision settlement 
recorded 38,500 #&cres of nij joio and 139,000 acres of mj chat . That is, tho 
proprietary classes retain 96 per cent, of their privileged area and huve 
increased their Don-privileged lands by^7 percent., t^o whole amounting to 
about one eleventh of the total cultivated area of Orissa. Uuring the revision 
settlement there was naturally a good deal of attention directed towards the 
non- privileged area. It was open to any raiyat to whom in had been let out ^ 
for cultivation to claim it as his raivati land and it says much either for the 
affection which subsists between landlord and tenant in Orissa or for the power 
which the formephas over the latter that compartively few claims were made. 
We have a shrewd suspicion that, the great bulk of the privileged amt inui- 
privileged area alike is cultivated through tenants holding on produce- 
rents. When the Hon’ble Mr. Maddox* made his enquiries in 1909, 
a good deal of representation was made io him regarding the ny 'cha* 
lands. It was urged that the lomporarily- settled* proprietors and sub-pro- 
prietors j of Orissa were comparativeiy poor men, that they v»eru iuorous 
ing in numbers, that they depended on their nij-jott and ntj-chas lands for 
their subsistence and for the punctual# discharge of their revenue demands, 
and that they should bo* treated more generously i.n this matter than 
the permanently-settled proprietors of Bengal. Government had already 
been considering the desirability ofc protecting the old nijjote bnds of sub-* 
proprietors which, as •the law stood, were nof projected, and when in 
response to these local representations, Mr. Maddox came forward with a 
proposal that the privileges # of nij-jote. land should Be attached to all 'that 
portion of the recorded nij-chan of tho last revenue settlement which* is 
still found to be in the cultivating possession of proprietors and nub- proprie- 
tors, Government considered t^e proposal sympathetically and recommended 
it for the acceptance of ' the Supreme Government. , *I*he proposal has been 
accepted and Embodied in tho Bill, and as 1 have already explained in my 
opening speech, it will mean the transfer of about one lakh of acres from the 
non -privileged to the privileged area* The proposal was received enthusiasti- 
cally, as one can well understand, by the fjroprieteiy body in Orisda which 
had never hoped for this good fortune. Its result wiil be that the propor- 
tion of privileged land will be higher in Orissa than in anymther part of 
Bengal. v 

When the Bill was circulated to the Local Associations, they, of course 
approved of the proposal, but, note the strangeness of human nature, having 
got far more than they could ever have hoped for, they began to ask for. more. 
And so we have had proposals that the concession* should be extended to all 
classes of tenureholders, to baziajtidaf* and* bahal tcn/cidars and kharida jamt - 

bandido** and so fbrtjn »rWe have been afked. to spplv it to all the recorded 
ny c ha* qf 1a*t, revenue settlement, rega*dleat of the fact that raiyidi rights 
may hays accrued ip pprtions of that area* iu other words tq confiscate rights 
that have grown up unde- the law^ atuf U> ignore the originally proposed test 
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of continuoua cultivating possession We have even been Baked to insulfe 
ourselve* by making a solemn admission in this legislative measuie that our 
form«r ny-chas record was all a huge mistake. This is Government’* returtV 
for offering to the Orissa proprietors a concession that is immensely greater 
than has been allowed to proprietors ic any other part of Bengal. The return 
is such as almost to make Government repent that ’ the concession was ever 
proposed. 


Witli these words I Would ask the Hon’ble Mover and ♦ other Hon’ble 
Members who propowi to modify clauses 162 and 163A to reconsider their 
position and withdraw their amendments. None* of them with one exceptioa 
are acceptable to Government, which *ha8 ajready offered the maximum 
possible ami does not mean to budge from the position that has been takeu 
up in the clauses as they came from Select Committee. 

* 

* r 

“ The exception to which I refer is amendment No. 250, which will be 
accepted by Government in a*modified fpnrt. The object qf this amendment 
is to secure that the result- of the concession will not be dissipated by anything 
that may have occurred since the final publication of the record. Whatever 
transactions may hare* occurred will be considered as having reference to 
privileged' land. It is right that this should be allowed, because the concession 
has been before the public of Orissa for at least three years. As a matter of 
fact, it will not have any very material effect, because the proprietors will take 
care that no claims are made by under tenants in respect of lands entitled by 
the new provision to be nij-jote. , 


“As regards this particular nmendmeni now under consideration, I would 
only remark that I cannot accept 'the proposed addition of nij chas to the 
enumeration of the names by which privileged lands in the permanently- 
settled areas are known. 'It would be dangerous to-make the addition because 
the word nij chat has been earmarked in Orissa to denote the unprivileged 
area. The Hon’ble Mover need be undep no apprehension that any land 
which is by origin or custom entitled tq,be placed in the category of proprietor's 
private land will be excluded from that categoiV, because tbe local people 
may be in the habit of calling it mj-chat. The framers of the record will 
look to the history of the land and not to itt* name only. ” 

( « ( 

' The motion was then put and lost. 


The following motions were, by leave of the President, withdrawn 


243. The Hon’ble Raja Rajendra Narayan fihanja Deo to move that 

the words and figures “20th July, 1911” be substituted for 
the words and figures “21st August, 1906” in lines 4 and 5 
of clause 1 62 (£). 

244. The Hon’ble Kfja Rajendra Narhyan B'nanja Deo to move that 

clause 162 (3) be omitted. 


Claw* 168 A. 

B45. The Hon’ble 8ir Bijay Cband Mahtab, Maharajadhiraja Bahadur 
of Burdwan, to move, that, for danse 163A., the original 
clause 168 of the BUI, as introduced in Council, be substituted. 



THB OAI/JUTTA QAZET LE EXTRAORDINARY, MARCH 30, 1912. 127 

346. If motion No. 245 be notwear/ied, the Hon’ble Sir Bijay Chand 
Mahtab, , 4faharajad^ir^ja Buhadur of Burdwan, to move tbat 
the words “ In any area ” be substitute 1 for the wdrds “ In 
tfmporararily-settled estates” in line 1 of olause 163 A (1). 

247. The Hon’ble Mr. M, S. lia, to move that t,he word “ nij-jot* ” 

be inserted before the word “ land ” in line 1 of clause 16 <A 

<l)(b). • . 

.1 * 

• » 

248. The Hon’blo Mr. M. S. Das to move that the words 44 by 

mistake ” be inserted alter the word 44 rt corded ” in line l of 
clause 16 3A (7) (b). 1 

• • 

249. If motion No. 2 ±8 be carried, the Hon’ble Mr. M. S. Das to move 

that the wosds 44 by mistake” be inserted a*f ter ,the word 
44 recorded ” yi li^o 5 of clause 163 A (/ (If). 


250. The Hon ble Mr. M. ». uas to move that the word 44 and ” bo 
omitted from the end of clause 163 A (/) (aj and inserted at the end of clause 

163 (1) (b ), and that the following be added as sub-claftse («?), namely: — 

• • 

* i4 (c; this sub-sectiou shall be deemed to have been in force at the 
time when the records-of-rights specified in clause 'M wero 
published.” 


The Hon’ble Ms. Das said: — 

44 1 beg permission to move amendment 2.10 (ahovol in the following 
modified form: — That the following sub-clause (/a) be inserted after sub-* 
clause (-T) in olause 163 A, namely: — 

- 

44 (ifl) Any land recorded as nij-chas in a reoord-of* rights finally published 
between the years 1906 and 1912, which ’fulls within the category oi proprie* 
tor’s private land under the provisions of olause (b) of sub section (i), Khali be 
deemed to have become proprietor’s private land* with effect 4 from the date of 
the final publication of such* record. " * 


The Hon’ble Mr* H. McPhkrson said : — 

9 

“ I accept this amendment.” 


The latter motion was put and agreed to.® 


The following motions were, by leave of the President, withdrawn: — 


ClauM 16 b. ** 

. 

251. The Hon’ble Raf 8heo Shankar Sabay Bahadur |to move thilt the 
words “ under section *13A. 13Bor 13G” in proviso (til (a) 
of clause 164 be omitted. 
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262. The Hon ’We tiai -Sheri Sankar Sahay Bahadur to .move that 
• proviso ( it) x e) of el^mte. 164 be emithal. 

0 

The Hou’ble Mb. H. McPfteRscN said: — 

“With Your Honour’s permission I beg to move here the amendment 
which is numbered 12A«on the Separate List, which you have already permit* 

ted me to move, viz.” , « 

* « 

f 

12A. That the following be substituted for proviso (Hi (a) to clause 164 
( c ), ndmely: — * 

“(a) registered under section 13A, 13B,' 13C or under any law pre- 
, viously in force, or 


The motion wiih put and atrreed to. 


The following motion was, by leave of the President, withdrawn 

* • # 

253. l i e Hon’ble Mr. M. 8, Das to move that the words “ whether 
tenure-holder or raiyat” be inserted after the word “ bajiafti- 
• dar ” in line 1 of proviso v ii) of clause 16* (2). 


flew douse 201 A. 


25*. The Hon’blq Sir Bijav (Jhand Mahtab, Maharajadhiraja Bahadur 
,Burdwan, in the absence of the Hon’ble Babu Hrishikesh Laha, moved that 
b following clause be added after clautfe 20! : — 

u 201 A. All suits and proceedings under tins Act shall be instituted 

I>l»o of .umg. a ? d tr ' ed a P laoe i° 1)6 fifed. wi *fi the approval 
of the local (jrovornmefit, at tho head-quarters of a 
district or of a sub-division of a district, as the case may be* and 
to be known as the court-house of the Collector.” 


lie said : 

% 

u It is well-known what hardship and inconvenience the parties have to 
undergo when they have to attend the officer on tour from camp to camp, and 
it in therefore absolutely necessary that the form of administering justice must 
be at a fixed place. Beople who are not litigants themselves can form no 
conception of the trouble to which the parties are subjected. If the Bill had 
provided for the trial of rent suit! by the Civil Court, this amendment would 
not have become necessary, but as all these suits will be tried by Revenue 
Courts, we cannot but insist that some provision should be made for their trial 
at head-quarters of districts or sub divisions, even though it i&valvep incr ease d 
expenditure by the appointment of more officers. It often happens that a 
party with a just cane has to come to a compromise because either he is not 
rich enough or does not like to incur the trouble and inconvenience of a long 
journey in the interior from hfe place of mlrtxle It sometimes leads to failure 
of justice. The officer on tour is occupied with many matters, and he cannot 
therefore bestow that undivided attention [which is necessary to form a calm 
judgment. This is areal grievaaoe^f tho people *hicb be redressed. 
The necessity for this amendment is therafare obyieu*,” 
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The Hon’ble Mu. Kkrk said 

• 

41 1 cannot agree to the amendment proposed by the Ron'ble Member. 
Be has told us in his speech of the great froucJe and aifficulty which landlords 
# iave in going to remote places in the mufysaal to have thj?ir eases tried, but we 
.have heard very little regarding thp great trouble and expense which roiyata 
experience in coming into the head-quarters of the district or subdivision in order 
to have their cases tried. I think that the expanse in one case may fairly 
he taken to be counterbalanced by the expense in > the other, and that this 
Council need not attempt to decide between the two. claims. Apart from this 
question of expense, which is by no means the most important, it is clear that 
on the merits of the case by far tfte greater number of disputes relating to 
land can mos^ easily and expeditiously be settled on the spot. Unfortunately, 
the staff at the disposal of Grover nment is not at present such as *o enable all 
suits between landlord rnd tenast to Ik? tried in # tho village concerned. The 
great majority of such cases must, 1 fear, continue to be tried at the head- 
quarters of districts and subdivisions, but I look forward to a time when the 
mufussai agency at* tne disposal of tiovernmen? will be strengthened, and a 
much greater number of land suits, than ut present, will be tried on the spot. 
I regard the advantages of this measure as infinitely greater than any 
disadvantages which the landlords or ttyeir pleaders may l>e put to in a few 
isolated cases. All difficult cases raising points of law, in which legal advice is 
necessary, would as a rule l>e tried at head-quarters. The motion of the 
Hon’ble Member would entirely destroy the possibility of reaching the ideal to 
* which we look forward, and I trust the Hon’ble Memlier will not press his 
•motion, but will leave it as at present to the discretion of the courts, subject to 
-the control of superior authority to decide the place at which suits relating to 
land should be tried, having regard to all the circumstances of the case and the 
general convenience of the parties.” 

The motion was then put and lost. 


Claw# 207. 

255. The Hon’ble Mk. M. S, Das moved that the words “ where an 
-appeal is not allowed ” be substituted tor the words 44 whether an appeal is 
.allowed or not” in line 4 of clause 207 (t). 

lie said : — . * 

u Sir, the clause as it is in the bill, says: — > ^ , 

4 the rules in rule 18 in Order XVIII in 'the first Schedule to the Code 
of Criminal Procedure, 1908, for recording the evidence of 
witnesses shall apply, whether an appeal is allowed or not.’ 

That rule says in cases in which an appeal is not allowed, the Judge shall 
make a memorandum of the evidence, but, of course, in cases where an appeal 
is allowed, a regular record of evidence should be kopfc Here it is said, that 
whether a case be appealable or not there should be no Regular record of 
evidence. Considering, Sir, that this evidence is to be recorded and these 
suits are to be tried by Deputy Collectors, whereas t lie Civil Procedure Code 
applies to the Civil Court, is it not desirabla that this privilege, that is to say, 
making memorandum only and not recording evidence, should be given only in 
those cases where no appeal is allowed ? Of qourse, where an appeal is allowed, 
.evidence ought to be recorded* in order to piace the Appellate Court in a 
position to judge whether the judgment is coriect or not. I simply ask what 
the Criminal Procedure Code has enacted, and I hope the Hon’ble Member will 
aiot oppose it.” 

The Hon’ble Mb. H. McPherson said : — 

i i 

44 1 regret, Sir that I cannot accept this amendment, because, 
if it were acoepted, it would destroy mu£h of the benefit that is derived 
from the special procedure provided for the trial of rent*suit cases, ft is 
^desirable, alike in the interests of landlords and tenants, that the disposal of 
rent-suits should be expeditious, and that proceedings should not be prolonged 
unduly. In the vast majority of cases, the issues are of the simplest nature. 
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This i*’ especially tbe case iu an area shat is fully Quipped with a record-of- 
rights. Under the Bill, as it stands, it will be the duty of the trying officer 
to«record all the substance of the evidence in writing. Afld tins should be 
sufficient for the purposes of appeal. An offiqer who prepares his records in a t 
perfunctory manner will incur the displeasure of thd appellate court, and may 
nave his cases remandpd. We have not heard that the working of the corres* 
ponding provision in the Bengal Tenancy Act has caused any injustice of 
inconvenience in Behgal, where f it has been m force for *80 years, and 1 do not 
see why we should anticipate any such in Orissa. 

‘‘Moreover, if yeferdnee be made to section 60 of Act X of 1852, it will be 
seen that no innovation is being introduced. 

“Section 60 says regarding the examination of the parties, that the 
substance of the examination shall be reduced to writing ip the vernacular 
language of the Collector and # filed with the record. 

“F would also note that nearly all rcnt-Boft cases *ftre appealable, for the 
Collector tries very few himself, aud that'the* practical effect of the amend* 
merit would be to destroy thg whole of thq value of the special provision.” 

The motion was thdn put and test.* 

Clause 208. 

• t 

v 25(f. The Hon’ble Maulvi Saiyid Muhammad Fakhr-uddin moved that 
the following be added at the end of clause 2( 8, namely : — * 

“ Provided that the plaintiff shall be entitled to reoover the entire costs 
of the suit incuned by him, and that the decree shall specify the 
exact amount of money and costs separately payable to the 
( plaintiff and the pm /triad defendant.” 

He said : — * 

44 This clause is similar to clause 148(a) of the Bengal Tenancy Act, and 
this new section was added in the year 1907. Since then, some little difficulty 
has been sometimes felt when the plaintiff brings a suit and prays for the 
recovery of rent, and during the trial some of the pro forma defendants put in 
a written statement asking the Court <o pass a decree for their share of the 
rent, separately. , Then sometimes he gets a decree for his share of the rent, 
plus the costs. Now, I simply want that, if the special clause bo added towards 
the end of this clause, the specific decreh may be passed in favour of the 
plaintiff, or in favour of th e'pro formd defendants, ahd also the proportionate 
lanoupt of ooet* inomjred by the plaintiff and bythejwro formd defendant. 
In some cases the plaintiff would be entitled to get the entire costs, although he 
would get a decree for his share of rent only. Suppose some of the plaintiffs 
fue absent, the whole costs will have to be realized by the plaintiff because he 
has incurred the entire costs, although he wiU get the decree for his share of 
thereat. With the object stated, Sir. I propose that this provision may be 
added towards die end of clause 208.” 

The Hon’ble Mr. Chapman said: 

< 44 Sir, I cannot advise the Government to accept this amendment; first, on 
the general principle that it is unwise to legislate on the subject of costs. It is 
always desirable to leave the question M costs to the discretion of the courts. 
There are some oases in wh|oh a oourt may consider that a plaintiff is not 
entitled to have his costs, either with reference to the manner in which be 
lias conducted his suit, or with reference to some other circumstances. That 
is the general objection. Also, I think that the Hon’ble Member has not 
quite understood the clause. The clause merely contemplates a decree for 
the plaintiff’s share of (he rent. Th$» plaintiff shall have such a decree 
that there cannot be any amount payable to anybody but the plaintiff. 
I think he has misunderstood jhe clause ; and, further, the clause only 
applies to cases iu which it is impossible to ascertain what is doe 
to the other co-sharera, so there cannot be any decree for any amount iu favour 
of the co sharers. 1 therefore advise that the Council do not accept this.” 
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% • • * • 

The following motions were, by l^ave of the President, withdrawn : — 

* Claate tl9. * • 

• • • 

367. The Hon’ble Mr. M. S. Dal to move that the word# “ whether 
tenure-holder or raiyat ” be inserted after the word “ bajiaftular ” 
in line 2 of clause 219 (2).(c). 

. • 

Clause 826. 

258. The Hon’ble a Mr. M. 3. Das to move that the words ‘iitfiafli 
tenancy ” be substituted for the words “ ba/fsaftidar ” in line 2 
of clause 226 f2) (a'. 

Clause 227 ' 

259. The Hon’ble ifr. M. S. Das to more that the word “ raiyat ” be 
inserted after the #cr$ " lajiaftidar ’,’ in line 2 o t clause 227 (J). 

• * 

Claum 228. 

260. The Hon’ble Mr. M. 8. Dae to move* that the word “ raiyat f 

• be Inserted after the word 44 bajiaflidar 11 in line 2 of clause 228 

o> 

Clause 281. 

261. The Hon’ble Mr. M. S. Daa to move that the word “ bajiaftidar 

raiyata ” be substituted *for the word “ baiaftidarx ” in fine 2 of 
clause 231 (5). * 

Clavse 

• • ' 

262. The Hon’ble Mr. M. S. Das moved that tho words “ or the right of 
co-sharer landlords” be inserted nftes the words “decree-holder*’ right” in line. 

1 of clause 232(2). 


He said : — 

I t * 

“ 1 think there has been a mistake on my part, and I understand that there 
will be an amendment proposed to this.” • # • 

The Bon’ble Mr Chapman said: — “ I am prepared to accept thfo in a 
different form* I move that instead of amendment No. 262 (above) tho follow- 
ing he accepted namely : That after the words and letter * clause {*) ’ in 
sub-section ( 2 ) thereto, insert the words and figujo 4 of sub-section (1) ’ or the 
amount of*any payment contemplated by proviso (i or proviso (if) of the 
said sub-section,” 

The motion was put and agreed to. 

Tho following motions were, by leatfe of^the President, withdrawn*:— 

263. The Hon’ble Mr. M. 8. Das to move that the wt>rd* “clause (b) 
and” be substituted for thS word “clause” in line 2 of clause 
232(2). 

Clm*s* 241 . 

9®4. The flou’ble Raja Rajendra Narayan Bh&nja Deo to move that 
the words “transfer or” in line 1 of clause 241 iS) Id be 
omitted, 

286* The Hon’ble Raja Rajemd&a Nasatajt Bhanja Deo moved that the 
words “custom or” be inserted before the words “local usage” in lines 2 and 
ft of clause 241 {8 (<*;. 
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t 

He sa^d 
< 

44 I have changed the words 4 customs and 7 in the original amendment 
to 4 customs or ’ in Which form, I think, it* will be accepted by the Hon’ble 
Member in charge.” c 

The Hon’b^e Mb, McPhkbsor sakh— 

4< I accept it itj the modified form, 8ir.” 

The motion was put and agreed to. t 

• 266. The Hon’ble Raja*, Kajkndba Nabayan Bhanja Deo moved that the 
words 44 an occupaiicy-raiyat ” be substituted for the words 44 a tenant in 
line 1 of clause 241 (3) ftg). 

The Hon’ble Mr. McPherson said : — f 

41 1 accept it, Sir, because occupant-™ th« nnlv tenants who 
4*can apply for commutation.’,’ 

The mbtion was put and agreed to. 

Clause , 

The following motion was, by leave^dfthe President, withdrawn. 

267. The Hon’ble Sir Bijay Chand Mahtab, Maharajadhiraja Bahadur of 
Burdwan, to move that the following proviso be added to sub-clause (l) of 
clause 24 r », vj f : — 

44 Provided that this sub-section shall not apply to a non-resident raiyat 
who holds his homestead and holding under different landlords.” 

He said: — ^ 

k4 l understand, Sir, that no difficulty has arisen in Orissa, and as this is a 
mutter which 1 really proposed becauso some difficulty has arisen in Bengal, 
I leg to withdraw it. * 

The motion was then, by leave of the President, withdrawn. 

The following motion was, by leave of the President, withdrawn. 

» v i- 

Schedule 1 V. 

268. The Hon’ble Hai Sheo Shankar Sahay*Bahadur to move that the 
words* 41 three years ” be substituted for the words 44 one year ” 

* in Schedule IV, article 2 ( b ) (if). 

t 5. The Ilon’ble H. McPherson moved that the ^Secretary be directed 
to re-number the clauses and sub-clauses of the Bill, in consecutive order, and 
to make* corresponding alterations in all cross-referendhs thereto. 

The motion was put and agreed to. 

6, The Hon’ble Mr. H. McPherson also moved that the Bill, as settled in 
Council, be passed. 

He said • mmm . 

“1 have now the honour to move, Sir, that the Orissa Tenancy Bill, as 
amended in Council, be passed. 1 congratulate the Council on the conclusion 
of the deliberations which have engrossed its attention for four days, I congra- 
tulate it on the patience, good temper and, on the whole, fairness of mind that 
have been displayed throughout the^debatea We have perhaps exchanged a 
few hard knocks in the course of our discussions but no bones have been broken, 
and w e part good friends. I regard the Bill as a great legislative achievement 
which settles many vexed questions of law and procedure, and restores order 
and harmony to the agrariau economy of Orissa. I* gives to that portion of 
the province the advantages of a«self-contained agrarian code, and puts an end 
to many existing causes of dispute and unrest and strife. Many hard things 
have Iven salt of the Bill in this Counoil, and there has also been some attempt 
to prejudice the public mind regarding t it through the public press. We have 
been told that it is revolutionary, where it merely embodiee existing custom. 
Insinuations have hpen made that it is the work of ex-settlement officers who 
reeoind*? their own mistakes, and are anxious to remove them from 
The debates have shown that no around* Aria* ♦k:. 
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insinuation. ^ But the criticism wliioh has feast Inundation of all, is that the 
Orissa public or the Council has been rushed by this legislation, and that • 
public opinion haa*been stifled. 1 Would ask tfie Council, in this connection, to 
compare the history and # progress of tRe Bill with those* of theChota Nagpur 
Tenancy Act, which was an equally l"taj£ measure and supplied a complete 
agrarian code to a Division which is ev cn more divergent* from th^e rest of 
Bengal than Orissa is % TheChota Nagpur Tenancy BilJ, after being before 
the public for twelve* months during whioh it was Considered in local commit- * 
tees, was introduced into Council in July 1908. It was considered in Soleot 
Committee for three weeks, arjd was passed at a single sitting of the Council, 
only five weeks after it was first introduced. t The Orissa Bill, on the other 
hand, has been before the fe)ri*«ta public for mote than three years. It was 
introduced in Council about eight months ago, circulated to # local bodies, 
considered in Select Committee for n&urly two* months, and has now«en^aged 
our attention in Council for four long sittings. 

Orissa will shortly be included within the boundaries of the new Province 
of Bihar and Orissa. It is assorted that the* adpiinistratoru of the new 
Province should been consulted rereading the Bill. 1 am in a position 
to btate that His Honour Sir Charles Bayley lias be»‘n consulted regarding the 
Bill. 'The Bill and all the papers connected with it^were laid before His 
Honour, und lie agreed that? it should be 'passed by tljis Council. Sir, as one 
who has had close connection with Orissa tor ten out of twenty years’ servioe, 
and is likely «to have some share in the future administration of Orissa, I # 
personally consider it a great cause for thankfulness that the •legislative 
proposals of the last three years have been brought to fruition before this . 
Council is dissolved, and that Orissa has had the benefit of all the wisdom and 
experience which remain behind in Bengal. To you, Sir, in especial, we owe 
a great debt of gratitude for the fairness and patience with which you have 
presided over our deliberations and for tlfe guidance and assistance which 
your personal knowledge of Orissa has enabled you bring to boar on our 
proceedings. With these words, Sir, I move thafr tlfo Bill, as amended in 
Council, be passed.” 


The Hon’blo Sir Bin a* Chand MUhtab, Maharajadhjraja Bahadur of 
BubDWan sail : — • 

u Your Honour : before this Bill is paired into law, 1 feel I ought to say 
a few words. First of all, let me congratulate thp Goviynment on having at. 
last got a complete agrarian code for Orissa, and J hope that the new A yt will 
ameliorate the condition of both the landlords and teimrtts in Orissa. I regret 
that .the Government should have insisted upon the inclusion of the mainten- 
ance of Land Records Chapter in the Bill. Certain innovations have been 
introduced in this rent law, which d<» not exist in the Bengal Tenancy Act, 
and I apprehend that before very lorig we shall, have some of the new 
provisions in 4his Bill thrust on us in Bengal. The maintenance of Land 
Records Chapter, the chapter dealing with communal rights and the express 
provision of the raiyati transfers of occupancy-rights will, if introduced into 
Bengal, have even more far-reaching effects than in <he present case ' but we 
must reserve our comments and judgments u ft til the psychological moment 

arrives. # 

1 take this opportunity ot warmly thanking Messrs. McPherson and 
Kerr for the invaluable help encf unfailing courtesy shown to us members of 
the Select Committee, during the meetings of that Committee. Although wif 
shall have Mr. Kerr with us, 1 am sincerely sorry my friend, Mr. McPherson, is 
going over to Bihar, for I have a warm regard for him and shall miss him 
here : but I hope he will have a successful caieefln Bihar. The President of 
our Select Committee, the Hon’ble'-Mr. Slacke, is soing to retire from Jhe 
service, and as I have bad the honour of his friendship, 1 cannot help saying 
bow sad I feel that another old friend and Well-wisher is leaving the province. 
Our sincere thanks are also due to Mr. Watson, the Secretary of this Council. 
His help in the Select Committee wss invaluable ; and 1 think we, one and all, 
non-official members of the Select Committee on the Orissa Tenancy Bill, have 
reasons to be particularly grateful to Mr. Watson for the printed proceedings 
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of every day's meeting which he so kindly got ready for our disoussion ami 

reference, and which we found most useful/! 

€ 

The Hon'ble Uai Siibo Shankar Sakay Bahadur sAid;— 

44 Hir, first <of all hbeg to congratulate the Hon'bta Member in charge of 
the Bill on the termination of hi* labours, f We are grateful to him for his 
'courtesy and his patient consideration, during the debate, of tfye amendments 
put forward by non-official Members. 

Sir, coming to the Bill itself, which is abou£ to become law, the ilon’ble 
Member in charge of the Bill in his speech he made for referring it to the 
Select Committee called it a 41 non* contentious 11 Hill. The amendments made 
by the Select Committee, the new clauses added by it, the various amendments 
which he himself allowed, which led to the redrafting of clauses after clauses 
during the passage of the Bill here, and lastly the four days vigorous work in 
the Council, hardly justify the lion’ hie Members expectation thit this was a 
non-contention* Bill. « • 

Sit, the new Bill contains many pfovisions, such as tlifc right of transfer of 
occupancy-rights, which did not form part of the Bill as introduced in Council, 
and which it was distinctly said would remain untouched. With regard to 
such provisions of the Bill on winch the sanction of 'the Government of India 
has not been obtained, and with regard to the revolutionary changes in the 
existing law, such as the law regarding the produce rent, regarding the transfer 
of jurisdiction from the Civil Courts to the Executive head of the districts in 
case of common nmuzas, regarding the depriving of the Co-owners of their rights 
to deal with their property by sale, gift or otherwise, and also. preventing them 
fivm applying for partition and such other provisions, 1 do hope and trust that 
His Excellency the * iceroy will conieider them before giving his assent to the 

Bill. ' 

Sir, the motion before tho Council is of a formal character, and under 
ordinary circumstanced a motion like this cannot be resisted. But, Sir, is the 
position normal ? If the opposition to this formal motion is unusual, thq occasion 
is also unique. The position is unprecedental and there is, as the lawyers 
would say, no case law or ruling to guide us in this respect. We have, there- 
fore, to fall bafck'on our own resources, viz., our oSrninon sense. 

The Hon'ble Member in charge of trie Bill in his speech of 17th January 
* last said : — u 

4 Under the circumstanced, it is the Council’s duty, I submit, not to leave 
this Bill as a legacy of trouble to the builders of the new province, but to 
apply earnestly to the task of shaping the Bill, so that it may well form a parting 
gift from Bengal/ 

* cir, in the language of the Hon’ble Member in charge, you have shaped 
the Bill and tho Bill you have shaped, the Bill which is the result of the 
experience of vour officers, should form a parting gift from you. 
If you go a step further and pass it into law, your parting gift shall not only 
lose its graciousness, but probably the new Lieutenant-Governor and his 
Councillors will resent that on the last day of our existence we should pass it 
into <?aw and thus issue a oomuignd ton him to carry it out. 

if we were sure' that if the Bill is not passed immediately and the law 
put in force at once disastrous result will follow, the matter would have been 
differed!, But it is not shown that any immediate necessity is felt. Why not 

§ ien hand over the Bill as considered by the Council to the new Lieutenant- 
overnor arid let him and his Council pass it into law ? 

I«4herfefore oppose this motion.” 

* 

The Hon*blo Mfc'. MADpofc said <» 

u I will only say a few words. I think, Sir, that Government is te be 
congratulated that remedies have bteen provided after the injustice that has- 
been done to Orissa in the past. We have now framed a self-contained law 
which will remove the overlapping and the eonfurion created by the nieoemeal 
introduction of sections of the Bengal Tenancy Act. I would only lice to say, 
Sjir, that we all wish Mtv Has a long and happy leareer tt> continue to carry out 
the ideals and the purpose which he has already stated here, namely, to 
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pommunicate to Government the fedlinfes tfnd wishes of the people of Orissa, 
and to communicate to them the views of Government. I hope he wil^ 
continue to do so*for many years v 


The Hon’ble Mr. Das said: — 

“Sir, I congratulate the Hon’ble Memos* m cnarge or me 0111 , ana tuose 
who were associated with him in carrying out this measure through the Council^ 
on the earnestness of their wish and work, and I personally take this oppor- 
tunity to express our gratitude to our worthy Secretary aifd to the Hon’ble the 
Legal Remembrancer, to whoso intefcesssion 1 owe the clause which will give a 
retrospective effect to clause tT>3 A, and which occupie t s> much of my time 
when i moved for postponement of the Rill. # # 

The Hon’bie Member in oliarge of the Jiilbhas Vo for rod to hard knocks. 

I suppose old men are accustomed jo hard knocks, and can stand those knocks 
at least as well as young men. Far be it from me not to appreciate the desire 
on the part of Government to do jhstipe to Orifsa . My principal ground of 
complaint has been that, on account of # tho shortness of time at the disposal of 
this Council, many things would not receive the attention which I am sure they 
would have received at th^ hands of Yoiy Honour an<J of this Council, if the 
life of this Council were h little longer. Nobody knew that we were going 
to have these administrative changes Consequently, we were not prepared for 
this state of things 1 will just mention one instance. When this Bill wuij 
referred to the Select Committee, I whs bed-ridden, and the other # Member for 
Orissa asked the Select Committee for the postponement of the discussion for 
a fortnight. I feel confident that, under ordinary circumstances, Your Honour 
would have granted the request, that is to say, had it not been that Orissa *vas 
to be transferred so soon. My position Vas that I was quite unable to do my 
duty towards the j>eoplc whom I represent — that duty^ to which the Hon ’bio 
Mr. Maddox has alluded, l could not say to the people of Orissa that I havo 
done my best. Certainly, it was in the powe r of tHe Government to usk mo to 
resign and appoint another person whs could lisve taken up tho work at once, - 
the work, as 1 said before, being of a peculiarly difficult character. 

it las boon admitted tkat, on uocdUnt of the Revenue Settlement and the # 
Re visional Settlement having been made under the provisions *f the Bengal 
Tenancy Act* certain errors swere committed, and that one of the Objects of thij 
Bill is to correct those mistakes. Mow, that in itself is difficult work. Once 
the existing law Ins been disturbed, it is really a work of validation thafc*is 
done, makiug valid things \jhich were invalid St the tyne, and conseqticiuly it 
requires a great deal of time and attention on the part of lawyers to do that. 

I do not like to say anything more now, because perhaps l have been 4 con- 
sidered the greatest obstructionist in this Council to the easy passage of , the 
Bill. All that I can say is that 1 do hope that the Bill will work as successfully 
as those who,are responsible for it expect it to be. I do hope that there will 
not be thousands < i cases over the communal land of Orissa,* for the result in 
tint case would be the ruination of the poor people 1 believe the people have 
a right to say to the Government : 4 Dd not leave dubious points of law to bo 

settled by law courts, when you are enacting legislation,’ for the taw t courts 
are expensive. People have to pay for case law wnile they don’t have to pay 
for la# which is passed on the anvjl of legislation. It makes all*the difference, 
and in the case of the poorjpecf^le of Orissa the difference means a great deal. 

I regret very much I cannot divest myself of the feeling that there has been 
a certain amount of hurry and disputation in connection with this Bill. 1 ’do 
not like to use the word rush ’’ as I know it is not diked, just as t£e word 
44 maintenance ” was notd iked, and raised angqi passion when mentioned. I 
would, however, mention here that we have been under the necessity of hearing 
defences with regard to maintenfcnoe from one of \he Members in charge at the 
Bill, but in spite of that I have been able* though at the last moment, to induce 
the Hon’bie Member in charge of the Bill to give retrospective effect to 
clause 1 6 m A. What do these snow ? These show that the Bill had defect* 
which oould not be solved till the last moment. 1 do not like to say anything 
more. I only hope that it will prove to be a blessing to the people of Orissa, 
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The Hon’ble Kumau Shko Nahd/k Peosad Sijvoe said:— 

u Your Honour, ] beg to rise to support the motion that the Orissa Tenancy 
Bilk b© passed into few. In doin^no, l must at the outset express regret that 
the Hon’ble Member in charge of the Bill could pot see his way to accept 
some of the important amendments moved by . the representatives of Orissa 
and other non-official Members of the Council. Ihave also to explain why 1 had 
purposely refrained from taking a^y partin the discussion pf the various amend- 
ments on the list. The criiiei reason that led me to that course was that I did 
not like to take up the valuable time of the Council unnecessarily, conscious 
as I was that the task of protecting the vested interests of the people of Orissa 
was in very able hands. < 

1 have now to offer my bongratulations to the Hon’ble Mr. McPherson 
in having piloted this important Bill through the Council in such a remarkably 
able way. 1 hope we will all jo\p in winking him, a pleasant holiday on the con- 
clusion of* his labours. I may say that it is a matter of special gratification to 
the people of Bihar that he is coming to us * Biharwith its needs and aspira- 
tions welcomes officials of sych wide sympathies as he possesses. While 
supporting the passing of the Bill, may i express a hope that 'commutation cases, 
intiicatc, difficult and of far-reaching consequences as they are, will be placed 
in. charge of officers of experience, i would also ask that the power of revision 
of record -of -rights may} in practice, be fixed at sufficiently longer intervals to 
minimise trouble to the partien concerned. Of course it must be admitted that 
when once a record -of-iights is prepared, it lias to be maintained ujl to date by 
periodical revisions. 

Now that our work in the Council is finished, and as the Council becomes 
functus officio in a few days hence, may J be permitted, Sir. *to thank Your 
Honour most sincerely for your great and unfailing courtesy to us We, the 
people of Bihar, humbly hope that we may have the honour at some later date 
of welcoming you as our Lieutenant-Governor. 

We are deeply grateful to Government for giving to Bihar her just rights 
True the people of Bihaf and Bengal have been bound together from tune 
immemorial under Hindu Kings, under Muhammadan Kings, and above all 4 during 
the last 150 years of Pax Britannica. True the culture of my Bengali friends 
has been an incentive to the people of Bihar, and irv.the parting there must he a 
feeling of regret on tjjese accounts. But now, as Bihar, which yields to none 
in its loyal devotion to the Crown, will stand on ite own legs, I qun confident 
ft will not fail to occupy the position which 4 is its just dues. 

4 ft 

The, Hon’ble Maulvi S/iyid Muhammad Fakhb-Ud^din said: — 

f‘Sir, I rise to oppose the motion. The Hon’ble Member in charge of Che 
Bill should no doubt be congratulated on the happy and successful termination 
of tfee discussion and deliberations of the several clauses of the Hill, but 1 
do not think I shall be justified in congratulating the people of Orissa on 
having this Bill passed into law. There are certain innovations in the Bill 
which do not find place in the existing laws of the country, the introduction 
of certain new clauses in the Select Committee, and even the re-drafting of 
certain clauses after the Select Ojnmittee had presented their report— all 
these, "and the introduction of* a new Chapter to whioh the Hon’ble the 
Maharajadhiraja Bahadur of Burdwan has referred, ought to have taken a 
little more time for consideration. The poilpouvraent for the consideration 
of this Bill in this Council * was twice asked for— on the first oocasion 
it was proposed by the Hon’ble the Kaia of j&anika, when the BiJ] was 
being referred to the Select Committee, and I had the fortune or rather the 
misfortune to support that motion ; on the second oocasion it was moved 
after the submission of the 'report of tlje Select Committee, when we 
found-that out of the six non-dfficial Members, five thought fit to submit notes 
of dils$ntf, only one nomofficial Member agreeing with the official Members. 
Wc were under the impression thatth<* motion for postponement would have 
been be accepted by the Government, because on the first occasion, when the 
motion was moved, Your Honour was pleased to observe that 4 let the report 
of the Select Committee he presented ; and if even then tbe Hon’ble Members 
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Miidk that the 1 C port » not natistaetoru, and that further consideration #U» 
necessary, then tne postpone meat may Be a*ke<i for.’ Bat unfortunately that 
l'equest was not acceded to, even when it was moved for the second time. 


When no leas than 2t>8 amendments were proposed*, the Hon’ble Mem- 
ber in charge of the Bill began to complain that very ,few of those amend- 
ments came from the Orissa Members, the majority haring been proposed by 
Bihar Meuibeig, sod it struck him as passing strange th%t Bihar Members should 
^aku so keen an interest in the discussion of the Orissa Tenancy* Bill. I 
submit, Sir, that Bihar Members todk a keen interesUin thb discussion, inasmuch* 
as they form pan and parcel of this corporate bod/, and as such they have as 

S ' uoh right to propose amondments and to discusA aiuqpdmants as any other 
enters in this Council. Th*n nert^ground why the Bihar Members took a 
keen interest in the Bill was that, if in Bihar u Bill contaimuir similar, provisions 
be thrust in hereafter, it might not be said that the Bihar Members, in whose 
presence the Orissa Tenancy Bill was* passed, jlid not raise any. objection, and 
gave, their implied acquiescence or consent to the passing of undesirable olauses 
to wnich the Hon’ble the Mahatajaflhiraja Bahadur of Burdwan has referred to 
in his speech. Then the thiid ground for our taking interest in the discussion 
is that Orissa ncyv fbrms part nnd parcel «>f Bihar, aifd thertfore*it is our duty 
now to see that our co-provincial ists, the people of -Orissa, do not suffer by any 
enactment passed in the present Council. • 

Now, as all our proposed amendments have bepn discussed, ttye Council 
should be asked to pass this Bill. But. the rights which the people of Orissa 
hitherto possesses the right of selling their property, the right of applying for 
partition in case <>f the appointment of common managers, the question of* 
custom of occupancy-rights, — all these, 1 submit, should be considered by the 
new Government with its new Council. t his Bill will now be passed into 
law, and we have seen the fate of our amondments all along; hut at the sapte 
time, I think it is our duty to outer our protest against the passing of this Bill. 
With these words, Sir, I oppose the motion/’ 

The Hon’ble Rai Baikuhtha Nath Sen Bahaduu said:— 

“ 1* do not wish to give my /ote on the motion without making a few 
observations. There is not the slightest doubt thut the motion will be 
accepted, and the Bill passed WHbn this Bill is passed and becomes law, 
it will be, as it wore, the fourth edition of the 1 enangy Act, the Bengal 
■ enancy Act, the Eastern. Bengal and^ Assam- Tenancy Act, the Chotu. 
Nagpur" Te ancy Act and the Orissa Tenancy Act. This will he the fourth 
and therefore the latest edition, and would in 'future be considered as th® 
best edition. There are cejtain apprehensions' winch, natura'ly arise, in the 
migds ot those who will be governed br this Act. This Bill, amongst 
other things, deals with four subjects, which have introduced innovations, 
olte of which, 1 am forced to call, revolution. Translerability with regard to 
rights of ooeupanev and tenures have been considered and introduced in this 
Bill in a form which does not exist in the other Acts. Tnen the appointment 
of a common manager deal- with the subject in rather *a new way. Its 
enforced artificial disqualification of co-owners is a feature which seems to 
us to be very objectionable. 1 have to refer to the curtailment of rights and 
testamentary disposition, and I still main^in that position. Then the 
conservation of communal rights is a provision in this Bill that is of a 
Striking nature. Sariadatadhuran loads, o^ enjoyment of commute! rights, will 
perhaps, as has been refenrpd tfcby the Hon’ble Mr. Das, give rise to litigation. 
Then the chapter, as regards land records or the repetition o< the record-of- 
rights trill be a fruitful source, I won’t say of oppression, but of distress 
on the part of the poor tenants. Annual repetition of the record ^f-rigbts 
would be perhaps an impossibility, because whoever has any experience with 
ngard to these reooid-of-righta kapw that records can be completed witnin 
H period of three years. These are the main features in whica innovations 
have been introduced and I am afraid hereafter, in the different provinces, 
the principles laid dowu regarding these four different subjects may be sought 
to be introduced. It is for that reason that 1 submit this voice of dissent 
with regard to the principles underlying these provisions. Though I am 
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willing that the Bill fhould be passed, still my rote will be that the Bill be 
passed p» it is with this note of dissenU * 4 * 

The Hon’ble Mar. Die Narayan Singh said 

Your Honour, I also beg to opftose the Orissa Tenancy uni. it in not in 
any vindictive mood that 1 and n»y friends from JJihar have persisted in 
opposing this Biil even at this stage, but 1 hope and believe that we Biharis 
know how to fight herd, yet submit gracefully to a fair defeat. But, Sir, there 
•is a larking doubt in my nfjnd that the tight has not ended as f$r as this Bill is 
concerned. 1 beg to put before the Council the doubt that has arisen in my 
minc^. In the validating 'Bill that was enactefl by the Law Member in the 
Viceroy 1 * Council the other day, — if It am not mistaken,— it was enacted 
that all Enactments and Bills* then prevailing should remain valid in the two 
provinces that come into existence on the 1st of April next. Sir, this Orissa 
Tenancy Bill Vas not thert in €*iatenre,‘and I dp not krvow how far the passing 
of this bill by this Council to day will be valid, unless it is ratified by His 
Excellency the Viceroy before the 31st March. 1 * 

• , 

The President said:— 

. u It is not for u« to di» omo a opiidiu vk aviiiuii vriuuu appenuuiH CO His 
Excellency alone. 1 • 

The Hon’ble Mb. Dip Nabay.n Singh said: — 

" « 

“ I do not intend to do so, but we hope that it may be possible that this 
•Bill even now may not become law.” 

The President said 

If the Hon’ble Member enteVtains any suoh hope, will he please retain it 

in his own breast ? This is not u matter for discussion in this Council.” 

* • 

The Hobble Mr. Dip Naiuyan Singh* said: — c 

“ We have reasons for not supporting this Bill they havo already been dis- 
cussed by my other friends from bibar, and I do hot wish to take up any more 
time of tiio Council. With these few words, and in full agreement with the 
•remarks made by my friend‘to the right as tp the general tenor that has existed 
in this Council in the short, time we have been here, I beg to oppose the 

passing of this Bill.” f 
< < 

The Hon’ble Mr. McPherson said : — 

, u Sir, I do not propose to detain the Council by replying to the remarks 
which have been made regarding the Bill, or the various criticisms that have 
been passed upon it 1 wish only to refer to a few personal matters. I should 
like first to refer t6 Hon’ble Mr. Das s complaint that the proceedings of the 
Select Committee were not postponed till he recovered from his illness. As 
Mr. Das panted an adjournment of ono month, we had practically to decide 
between acceding to his request, o» abandoning the Bill whioh we had already 
decided in Council should be proceeded with. We were, therefore, much to 
our regret, unable to accede to {lis request.^ The attitude erf the Hon’ble 
Members from Bihar has been brought up again by tlje Hon ble Maul vi Fakhr- ad- 
din, but I do not seek to discuss the subject further. We have already had con- 
siderable enlightenment regarding the attitude of the Bihar Members. Finally, 

I wish to thank Hon’ble Members for the kind way in whioh they have referred 
to my connection with the Bill* *and to say that if credit is due to a»y one for 
the passing of the Bill through Council, it t 4M due in great measure to my 
hon’Ue friend Mr. Kerr, who has taken a very heavy portion of the burden off 
my shoulders* < 

With these remarks, I beg to move that the Orissa Tenancy Bill as 
amended in Council be passed ** 
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v The President said : — 

* • f # 

• 41 Gentlemen of the Council, before* I put the motion, 1 wiab to nay 

a fear words with reference to my personal connection with the Bill 
yhih I trust wilt now be passed. I wisU to take my full ahare of * the 
Vesponsil bill ty for initiating this Bill, and* indeed for havirig brought it forward 
lh Council and for its J>eing passed by* the present Council ; and I wish to 
say that X think that possibly, (though, bf course, a* measure of this kind 
has many different origins , I hqd as mush to do aa any one individual 
with the origin of the Orissa Tenancy Bill. % 

For some years previous to 1908 I served in Orissa, and as my connection 
with Orissa has been referred to from time to time, t desire at onto to 
disclaim tha character of an .expertf on Orissa JamMaw. I havo not served 
in that country long enough, nor been able to give sufficient, concentration to 
Orissa land-law to be able to claim ayy expert knowledge of *it, but I havo 
served for some years in the division, and havd helped to administer* the law 
and have thus been fully cynsgiouaof what was going on. The matter which 
first came to my notice was the exceedingly unfavourable position in which 
certain classes of sub-proprietors and# u re -h often* were placed. I instance 

tiie bajialti tars , fbr whom air. Das has expressed eo much solicitude — solicitudo 
which they in fact most justly deservo, and 1 thought of enquiring into thp 
matter ana of obtaining th^ opinions of people who hawe spent the groator part 
of their lives in Orissa. When the Bengal Tenancy ‘Act was passed in 1885, 
it was pass^l with practically no reference to the spocinl circumstances of 
# Orissa. 1 do not think even that there was in th * Council, as then constituted, . 
any one with a special knowledge of the circumstances of Orissa and of 
its various classes of sub proprietors and tenut e-holders, of their rights; or their 
requirements, or bf their relations with the zamindar* on the one hand, and the 
cultivating raiyats on the other. These peculiar relations and circumstances 
of Orissa having thus not been specially considered in the Bengal Tenancy Act, 
there were thus no direct provisions of law which pould bo made fsirly 
applicable; to them. The result was that it came to be fpund that some of tho 
classes to which I have referred were obviously suffering very much in their 
interests* and the general tendency toas that they were being reduced to a 
lower status, and that, provisionally, sub-proprietors and tenure holdeis were 
being gradually pushed down to the position of ordinary raiyats. I succeeded 
in attracting the attention of superior authority to some of these grievances, 
and it was c^ecided that u .remedy was required, .and it was then considered % 
what form the remedy should tukb and How it should be effected. That, 

1 think, goes back perhips to 1906 <»r 1. 07, • In the •meantime, attention 

was constantly directed to th^* uncertainties of ihe law # in Orissa. A ct>j X of 
1859, Vi <>f 186:J, and VIII of I860, wore still partially in force and governed 
the (rial of rent suits, while 1* number of the provisions of the Bongal tenancy 
Act, had, subsequently to 1885, and in the hope of improving the rclathyis 
between landlords and tenants in certain particular*, been introduced frbm 
time to time. It was, however, constantly found# that tho provisions and 
procedure one Act were in conflict with tho provision* und procedure 
of another, and tiained lawyers frequently were obliged to admit thst they 
were unable to advise what the real law governing any particular easo 
was; how far, for instance, the Rent Act yi 1859 was still lit fpreo, 
and how far the new provision* of the Bengal Tenancy Act modified or 
abrogated it. As each fresh dijpculty arose;, the simplest *way to get 
over it appeared to be the introduction of* another provision from the Bengal 
Tenancy Act, and constant pressure was put upon^3ovei nment, both by officials 
and non-officials, to apply more and more of them to Orissa in the expectation 
of remedying the admittedly unsatisfactory condition of tho iund*lai|s. At 
that time I left Orissa and became Revenue Secretary to this Government, 
and it become apparent to me that we had arrived at a point of confusion 
that was undoubtedly most injurious* to the interests of the people of Orissa, 
and that one of two things had to be dope— either the Bengal Tenaniy Act 
must be enforced wholesale, or Orissa must have a Code of its own. t 

1 have already expluined that, in certain particulars, ami because of the 
special local requirement* of Orissa, the Bengal Tenancy Act, applied wholesale, 
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appeared, to be clearly unsuitable' afod it seemed to follow that OVissa 
ought to have a Code of it* own. 'That Code would no doubt* mbody most 
■ of the leading principles of the Bengal Tenancy Act— the principles of which 
Act,' it is admitted, have been ^carefully thought out, and have stood the 
test of time and are generally suitable to most of the relations between 
landlord and tenant. But every part bf the country £as got its local customs 
and peculiar agrarian ohuraoterics, and no one Code can possibly provide for 
all cases. It therefore seemed that a special Code shoul^ be prepared which, 
'while embodying the general principles of {he Bengal Tenancy Act, as far as 
they were applicable,' would provide for the special circumstance* and peouliar 
features of tne Division of Orissa. 

I made that suggestion, as Rerenue Secretary, to Sit Andrew FtttSer, and 
he thereupon set on foot the* special enquiry made by Mr. Matddoi, frbm 
which this Bill, which is now before us, has sprung. 

I had very little to d6 with the exact form which the Bill has t&keb, 
but l do find satisfaction in the fact that 1 had something to do with the 
initiation of u movement that we are here t^-day, so fur as in lis lies, th carry 
into effeot. , » , 

I realise that a new self-contained agragrfan Code in* a matter of very 
^reat difficulty, and requires very close consideration; but* I do not forget 
tuat this Bill lias now been before Government for nearly four years, afld bas 
been, during that time/.the object oY the most exhaustive inquiries and the 
most earnest attention on the part both of officials and tion-Officlals afike. 

. 1 admit indeed that very probably it tnay contain impek-ftctfemS. I tike 
it that few Acts have been passe I which have not had their imperfections. , 
,A Bill of this size is unlikely to escape them, hut I doubt if these are serious 
compared with the importance ana effectiveness of the , main provisions 
which are designed to ufford much needed relief to the people of OriSStt. 

I recognize tho can- with which the Bill has been discussed both in Select 
Committee and in Council, It hau been very ably conducted by the Hbn’ble 
Member in charge and by the other official Members who have assisted him, 
particularly the Hon’bie Mr. Kevr. I recognise also the very close attention 
that has been given to it by the non-ofjjuusl Members who took pirt in the 
Select Committee, and by those who have discussed its provisions in ‘Council. 
With regard to the extremely critical , attitude that has been taken by the 
Bihar Members, 1 think that it was perfectly natural that they should feel 
that what has been' , applied to Orissa t >-day, may possibly be applied to them 
to-morrow. But, if I may venturer word pf advice, I would .impress upon 
fhem the desirability of remembering, now that thei$, fortunes are bound tip 
with Orissa, that different cases and different circumstances require different 
decisions, that one invariable Code oannot be made to suit all parts of a great 
Province, and that what is good for Orissa may not necessarily be good for 
Bihar, and that they ought, therefore, in dealing with die different parts of 
tBoir now Province, to be prepared to broaden their point of view and to 
realise that certain remedies may be necessary and desirable for their 
neighbours, even though* they may be unpalatable to themselves, and thus to 
refrain from being solely influenced by the idea thit the same remedies 
may be forced upon them, and to oppose them oft that ground alone. I am 
not indeed aware that they have any grounds for supposing that those 

S rovfaious of the Orissa Tenancy Bill, Which have been inserted because of 
leir peculiar fitness to the need’s of Orissa, will be forced upon them in 
future, but I do hope that to Ortssa itself t,he Bill will be a real benefit, 
and that this law is will tend in future M straighten out many difficulties 
that hive afflicted the people iu the past.” 

The motion was put and agreed to without a division. 

♦ t « 

Thb Bewo^. Minna HaTfunuurrs Bill, 1912 . 

•» 

•7. Tho Hon’bie Mr. Cvmapng moved that the report of the Select 
Committee on the bill to provide for the sanitation of mining settlements in 
Bengal be taken into eeuidaration. 
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He said: — ♦ 

Sir, at this stage it is not necessary to add anything to what was stated 
when the report of*tho Select Committee was presented.” * • 

The motion was put apd agreed to • 

• » 

*8. The Hon’ble Mr. Cumming also moved that Jhe clauses of the Bill 
be considered in the form recommended by the Select Committee. 

The motion was put and agreed to. • % 

fl» The Hon ble Rai B.iikuntha Nath Sen Bahadur moved that after clause 
8 the following be added* namely : — • • 

li (5a\ One of the persons appointed under sub-section (f) shall bo the 
Civil Surgeon of the district in which the mining settlement 
lies.” 

He said : — 

“Sir, my object in moving this amendment is simply this, that there 
alwaysoughttobe.fi Sanitary officer, of the Gofornment, and that the Civil 
Surgeon ought to be made ex-officio mein her of the Board. I find from the 
opinions collected that the Deputy Commissioner, Manbhum, the Sanitary 
Commissioner, Bengal, and % the District ftjagistrutn of* Burdwan are all of the 
same opinion, and they also think that there ought to be a medical officer. The 
Civil Surgeop of the district is the chief responsible officer on behalf of the 
Government, and he is fit to know much better about questions of sanitation , 
than anyone else. Of course with regard to the District Magistrate or Sub- 
divisional Magistrate, the question stands on a v<ry different footing* 
altogether. I prbpose therefore that this amendment be accepted, and that the 
Civil Surgeon t>e made ex-officio member of the Board ” • 

The Hon’ble Mr. Gumming said : — 

“ Sir, I quite appreciate the propriety of the proposal of the lion’ble Itai 
Baikantha Nath Sen Bahadur, but he appears to have overlooked the principle 
which 1 mentioned in presenting the report of the Select Committee, viz., that 
the Bill was to be hh elastic and flexible as possible. To that end the original 
proposal that the District Magistrate or the Subdivisionul Officer should be 
appointed by statute has been relinquished. It may however be said, as the 
Hon’ ble Member has said, that p niediqal man should certainly be on the. 
Mines’ Board of Health. # I quite agree with the JFIon'hle Member, but it need 
not. follow that the Civil Surgeon would in all {ircumitanccs be the officer 
whose services would most conveniently be available for appointment.* There 
are. such officers as the Deputy Sanitary Commissioner and so on, and it jnay 
be that an Indian Medical > v ervice officer who has special knowledge of this 
subject of sanitation miy be available. % 

I therefore do not recommend to the Council the acceptance of his 
amendment.”* • 

1 he motion was then put and lost. 

J2. The Hon’ ble Rai Baikuntha N^th Sen Bahadur moved* that the 
word “ shall be punishable on conviction” be inserted after the word sub- 
jection ” in line 10 of clause 17;$).^ * 

He said 

“ Sir, my object is not to oppose the provision in the Bill for punishment 
for repeated breaches, but my object is simply to give legality to the pso vision. 

I beg to draw the attention of the CounciUto a cognate provision in the 
Bengal Municipal Act. Section of Bengal Municipal Act lays down— 

‘Whoever, being an owner or occupier of any house or land withfn a 
municipality, fails to comply with a requisition issued by the Commissioners 

e The»« number* refer to the order of motion* inftbe Lut of Bttsinee*. 

t Hu* number refer* lu the order of the amendments in aonesure B iu the Li«t of B otine**. 

f The number refer* to the order of the amendmouts in tnneiure 0 to the List of Bouse**. 

♦ 0 
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under tfie provisions of sections 202, 200, 207* or t208 1 ^shall be liable, 

for every such default, to a penalty not exceeding fifty rupees, and to ‘a 
further penalty, not exceeding ten rupees, .for every day during which the 
default is continued after the expirati<j«i of eight hays from the date of service 
on him of such requisition.’ * 

With regard to {hi* provision, reported iu I. L. R., Calc., page 565, 
there thdir Lordships have laid down this tuling— 

8 4 A rule has been granted to consider the order regarding the daily fine. 

There are several reported cases in this Court on the subject, and it has been 
held that an order oia account of daily fine is ijltgal, inasmuch as it is an 
adjudication in respect of an offence whiqh had not been committed when such 
order was passed.’ 

Then Their Lordships discussed the question nnd referred to other cases. 

In this connection I would alsabeg to ctraw the, attention of the Council to the 
cognate provision in the Calcutta Municipal Act. *Phe wording has been 
changed there— the wording of section 56n df 1 he Calcutta Municipal Act 
is to this cflpct: — 4 Continuing offences in certain cases punishable after the 
first conviction with a daily fine. Whoever after having* bqpn convicted of 
certain offence continues to contravene the said provisions shall be punished 
fur each day after the first during which he continues so to offend with a fine 
which rmjy extend to et # g. * • 

Now such being the ease, my amendment simply proposes, in order to 
give legality to this fuither fine, that aftrr the word il sub sectioV’ be »dded 
' the w ords * shall b«* punishable on conviction ” : to lay down after the first - 
..conviction that there should be another prosecution and another conviction for 
the continuing offence 1 think the Council should consider • whether or not 
siydt a provision is necessary in order to make it legal.” 

The llon'ble Mil Gumming sank — 

“ Sir, it is possible that the Hon’ble Member lias to some extent been 
under a misapprehension/ 'Hie Bill does not contemplate that any one can be 
punished without a conviction, or that* any one cun be punished tfor any 
neglect which may take place in the future. On the contrary, it is definitely 
stated that the breach must be proved to have beep persisted in, that is to say, 
it must bo ho proved in a court. But, apart from that, the Bill reproduces the 
m *‘xact words of the Indian Mines Act of 1901. this is an Imperial Act, it 
* was thought that we would lie on sftre ground in repeating the language of that 
Act ; and that it lhe$e werq ii'nv departure from the language of that Act, it 
might hereafter be assumed in- a couit that tlie departure suggested a different 
meafting from that in tfie Mims Act '1 lie luling uased on the Municipal Act 
to ft Inch the Iionble Moiubor has referred was consideied. It is not intended 
that there, should he any older directing a penalty regarding a future* neglect ; 
as 1 have explained, it i s regarding past neglect to which the second portion of 
the clause refers. The intention of the Hon’ble Member is to make the 
language itee from ambiguity. All 1 cun say is that the clause'is sufficiently 
clear as it Blands, and that in the opinion of the legal advisers of Government 
the amendment is unnecessary.'’ 

Th f e Hon’ble Babu BaikanihI Nath Sen said: — 

u Sir, r J fie Hon’ble Member in chaise pf the Bill considers that the 
amendment proposed is superfluous. The intention of the Government is that 
t^ere should be a subsequent conviction Well, intention, according to the 
legal interpretation, has to be gathered from the word. Here in this case to 
which l have made reference tho provision is that the breach would have to be 
proved. The Hon’ble Member in charge of the 'Bill says that it must be 
proved in a Court of Justice* It may be considered hereafter that it must be 
proted before the Board — tho Board to consider after proof of the conviction 
that there has been a breach. So that it is not safe to rely upon that. I 
therefore suggest that it bo ‘shall be punishable on conviction.’ Then it has 
been urged by the Hon’ble Member in charge of the Bill that this provision 
is in the Indian Mines Act. Well, if there is such a provision and if there is 
this flaw, that would not make it legal in a subsequent Act ; and if the flaw is 
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f einted out, it 4s much better there sljo tfcd not be any ambiguity on thq subject. 

think, therefore, that the Council should consider whether or not the f amend- 
ment proposed by p\e should be accepted in order to make it unambiguous.”^ 

, The motion was then put and lost, 

• i 

# 9. The Hon’ble Mr. Oumming moved that the Secretary be directed to 
re-number the clauses and sub-clauses of the bill in cdnsecuHve order, and to 
make corresponding cross-references thereto. • 

The motion was put and agreed to. 

♦10. The Hon’ble Mk% Cummiho moved that the Bill^as settled in Ccumcil, 
be passed. , * 

The motion was put and agreed to. 

The Hon’ble Maharaja ok Burdwan said: — 

“ Your Honour, this is tho’last sitting of the Legislative Council of the 
last Lieutenant* (i pernor of Denial,, and it is Hot strange that.sadnoi-s should 
creep into our sfteeches. belvedere, wh'i?*h to many of us hus been the lmunt 
of many n pleaaint, happy nod instructive incident and association, will no 
longer bo the residence of ttie Provincial [luler. Hut l.hope that his historical 
place will not be sold or utilised for any purpose not in keeping with its past 
dignity ancL traditions, and that although we shall in the future have to go to 
Government House foi our “Ayes’’ and “Noes’" as well as for paving our_ 
respects to our ruler, we may. when we have to puss by He'vedtue, at least 
feelthis satisfaction, that it is being utilized for some noble purpose associated, 
with hengal. 

Your Honour, you will be relinquishing your high ofhee very soon, but 
while we regret that fact, we rejmee'to know that wo shall still have you iu 
our midst, and that you will be one of the three tiusted^ advisers of our first 
Governor’ It is betiding that our last Lieutenant-Governor should be u Bengal 
man, and one who during a difficult time'hus steoiodnlie’ barge of Stae in a 
mariner ’well wortiiy of the txuditioi.s of the Bengal Civil Service, and 1 con- 
gratulate you, Sir William, very heartily on your success as our ruler during 

the past nine months. • * . . . 

The ship of the Nobleman who is to guide our de-tinies for the next five 
years will sopn be leaving ..Madras for Calcutta, and 1 am sun 1 vono the 
opinion of one and all Bengal Menthols holt* m saying that We shall accord' 
Lord Carmichael a heifrty welcome io Calcutta. , it is lrue we feel Calentia> 
dethronement from the Imperial standpoint, but we ieivently hope and pray 
that under the new stud* of thinirs, under our first. Governor and m bur new 
Presidency, we shall be able to gather our forces together and bv a genuine 
entente cardial ■■ between the Muhammadans and the Hindus on the one hand, 
and the rulers and the ruled cm the other, be able to maintain (.aleukia's 
superiority and importance over all other Provitieinl yiapiuds. 

Now a word of farewell to my Bihari and Unya frmmls in this Council 
who will cease to represent Bengal from the 1st of April. We have been 
linked together from a long time, and that is why we feel the parting so much. 
But as the new arrangements are expected f o lie conducive to the development 
of the newly created Piovince of Bihar and ’Orissa, 1 wish my^ Bilia.i and 
Uriya friends good luck and prosperity in their new environments.” 

'I he Hon’ble Mr. Norman McLkod said:— * 

“ Your Honour, may I be permitted to add a few words to what lias been so 
well said by my hon’ble friend the Maharajadhiraja Bahadur of Hurd wan. On 
behalf of the European ndn-official Members of tins Council, I fully endorse the 
deserved tribute lie has paid to yflsir Honour’s opcupancy of the I residential 
Chair We have to thank you for your unfailing courtesy, your uniform 
fairness, and from vour keen insight in all the questions that have come 
before us, the help you have given us in arriving at proper wmclusions in our 
deliberations. This Council, like several others, h as been in the nature of 

• Theic number* refer to the order ot the m cU< »» in the Li»t of & u»inr«». 
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an experiment, but I don’t think it can ()e denied that, with ripened experience, 
it, and Similar Councils, cannot fall to Re of the greatest assistance m the 

n or administration of our great Empire. During the time we have been 
xistence we have learnt m%ny and instructive lesson#. I have always 
luard that words were given to us to 4 express our thoughts. Wo have learnt 
that such is not the caafc; for we have' often, in wearinpss of the flesh, listened 
to hours of speeqhes which have conveyed but few thoughts. This is a matter 
which ought to engage attention in framing the rules «for the new Council, 
•as the present waste of timVj is enormous. ‘A few well chosen $nd considered 
words nave always 'neater* effect than hours of pedantic oratory — where the 
point, of the argument is drowned in the overflow of utterance. 1 would draw 
the serious attention of prospective Members of Council for their guidance, 
to the terse, crisp, conclusive' and convincin'/ statements made by our official 
Members We have also learnt that however bitter may have bean our debates, 
they havp neifor interfered with the wftrrnth of, our friendships, and 1 do not 
think any one of us can say that we do not leave this Council with a better 
understanding of one another than when we joined it. We have learnt a still 
greater lesson, that in the heat of argument, the thrust and parry of wordy 
warfare, never for a moment has aft V one forgotten the*' courtesy of debate 
or the dignity of this Council It is, therefore, with much regret we sever our 
connection with the first and last reformed Council of a 1 iemenant-Governor 
of Bengal, and we do so with every' good wish fdr your Honour’s continued 
welfare and to express the deep satisfaction of the mercantile community that 
Your Honour will remain at the right hand of our new Governor.”* 


The Hon’ble Mr. Golam Hqsskin Cassim AuiFFnaid: — 

t‘ Your Honour, ag if, w the last day of this Council, 1 take this opportunity 
torfhank Your Honour and the official Members of this Council for the courtesy 
and kindness shown to the non-offijjiaf Members, and facilities given to them to 
discharge their duties., We have been obliged to put questions in this Council, 
some of which might haye caused inconvenience and trouble of supplying 
us with the informations required, and they have in many instances redressed 
grievances, as far as practicable, implied in those questions. * 

* We are parting to meet no more in this Council. We hope the different 
parts of the province about to be separated and 1 constituted into independent 
provinces will go on prospering with passing years; and though some of us are 
, sorry for the separation, no ho of us % will huv^e caifte for further regret. 

On behalf of Muhammadans of Bengal, and specially of Calcutta, whom 
1 have the honour to represent, 1 bag to offer our thunks to Your Houour 
for tin* 'assurance given $0 them about the protection of their shrines and places 
of worship in lire operation of the Calcutta Improvemer t Trust,” * 


The Ilon’ble Maharaja Pbodyot Kumar T^agor*. said: — 

“ Your Honour, I ris$ to associate myself with what has juft fallen from 
my hon’ble friend the Maharajadhiraja Bahadur of Burdwan, and to add that 
we all gratefully appreciate the courtesy and kindly consideration which we 
have uniformly received at Your Honour’s hands since Your Honour became the 
President of this Council. If the legislative machinery has worked smoothly, 
this gratifying result has been due largely to the tact, ability and impartiality 
with which lioth Your Honour’s, predecessor and yourself have shown in 
presiding over our deliberations. We cannot fdlrge#; that so far as this Council 
is concerned there has never been any interference — direct or indirect, overt 
or covert — with the freedom of debate, and we non-official Members have 
l>een permitted to give expression to our views, our .wants and wishes, without 
any check or hindrance wbaAsoever. We shall always remember that if our 
views have not prevailed as qften as we coiled have wished, they have, at any 
rate, always received the patient consideration of Government. No unseemly 
Beene has chequered the even tenor of the proceedings of this Council, and 
the friendly and harmonious relations between the official and the non-official 
Members have never been ruffled. I can only hope that our successors may be 
no less fortunate than we have been.” 
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The Hon’ble Rai Sheo^Shankar Sah^y Bahadur, said :~ 

Sir, a* 4 this is not only the last meeting of this Council, but as we, the 
Members of Bihar and Orissa willnever have an opportunity of sitting side 
- fcy side with the Members from Bengal, Ishope you will permit me to make 
& few observations. We come from the Jjackward province of Bihar, and we 
•are not only backward ourselves, but one and all of us were new recruits to 
Council work, with no previou> experience when we entered the. Council 
two years ago. I beg therefore most respectfully to offer our sincere thanks 
to you, 8ir, and to your illustrious predecessor, forihe very kind and courteous' 
treatment, and for giving us full latituds for our shortcomings, which I admit 
were manifold. We are «ilso grateful to the official Members of this Council, 
from whom we have received all kindness. Oyr acknowledgments are also 
due to the non-official Kuropean Members, who were always indulgent towards 
ns, and from whose businesslike treatment of all questions coining up before 
the Council we have protitted »very much. Lastly, we owe a lasting sense of 
gratitude to the Members from^ Bengal, who, like the knrta of tho hitherto joint 
family, have always looked after our interest and assisted us in every possible 
way. . * . * 

Sir, as a tVsult of the royal boon <!nnounced at Delhi, which we all value 
ao much, we have our own Lieutenant-Governor *and Executive Council. I 
see there is a feeling that tjie Biharis havp got much nyoie than they deserved. 
For my part 1 am prepared to admit that this is so, and for this boon, wo, our 
sons, their spns and son’s sons, generation after generation, shall be ev#*r bound 
in gratitude to His Gracious Majesty and to His Excellency the Viceroy. # 
We hope and trust that with the help of the Ever Merciful 'Providence 
and uuder the able guidance of those Members of your servioe, Sir, who am 
going to the newly-created province, wo shall in the language of His Excel* 
Tency the Viceroy 1 justify the policy of th<‘ Government of India by the 
maintenance of peace and order within (fur boundaries. ” 

Sir, though this is so, and we are profit] of the boon, nevertheless, the 
parting fiom old friends and old associates is painful indeed. I would, how- 
ever, assure our Bengal friends that though in consequence of the growing 
largeneasof the family and miiltiplh utian of its members, it has been considered 
for the peace and prosperity of both to separate the joint family and constitute 
two separate families, tho juyior branch will always, separated though we may 
be, remember with feelings of gratitude and veneration the senior branch 
who have had our interest# at heart After all we are products of the 
beneficent policy of the* British Government, and 1 will speak to my Bengali ’ 
friends in the language rtf the Urdu couplet— • , > 

Brather kya bulke ham turn ek jigar.lmin, 
m Ekbi nakhl ke Mono sigar hairi, 


which, when translated, means — 

We are not only brethorn, but you and l are of the same heart, 
* And you and I are fruits of the samfe tree. 

Lastly, Sir, I will ask them to continue to entertain tho same brotherly feeling 
which they have hitherto entertained for us.” 


The Hon’ble Srra Nath Ray Bahadur said $— 

“ Sir, 1 beg to express my deep sense pf obligation to Your Honour for the 
unfailing courtesy and kinclneH) which you havj been always good enough to 
show us, and the patience and forbearance with which you have been gopd 
enough to listen to our arguments. It is with a sense of great regret that we 
have to part, Six, from our Bihar i and Uriya friends. Our death-knell has 
already been sounded: we have already received intimation that this Council 
will be fu*etit$ officio from the ls^ of April. TJbis is the last occasion on 
which we meet under the roof of a common ruler, and as such it is with feel- 
ings of great grief and sorrow that we ^ave to part from our Bihari and 
Orissa friends. Since the establishment of British Government 160 years ago, 
the fates of Orissa, Bihar, and Bengal have been linked together. The Bihari 
«nd Orissa and Bengali gentlemen have always thought of each other in 
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•orrow find joy, and they have received pmtorial assistance in weal and woe. 
We knotf very well that during the eonfroversy regarding the Bengal Tenancy 
, ^ Bihar which was a tower of strength to u#, and we have receivecf 

material assistance,* pecuniary and otherwise, from our fiihari friends, and as 
such a loss— whatever might be sfid in. molification of the Partition -our loss 
has^ been more than oounterbal&ncod by the creation of a new province, by 
taking off a larger slice from the old provinces, and by the dethronement of 
Calcutta/ Under all these circumstances, I beg to express onr deep condolences 
•that this is the last ondasiomwe sHbll have of meeting on? fiihari and Orissa 
friends, and that we shalf have no more occasion to meet undef the guidance 
of a common ruler. ^However, we shall never forget the feelings, the deen 
feelings, of esteem aud regard and admiration, tfhibh we have hitherto alwava 
entertained for our Bihari and* Orissa friends. With these few words I b L 
to express my feelings of regret again at our parting.” * 

« « * # 

The Hon’ble Babu Kirtanand Sinha said : — 

‘‘I would like to associate mywlf with what has fallen from my honour- 
able friends. • 1 he Iqng .deliberations, of the Council h«re unde most of us 
fared, but we are very sorry we will not have the opportunity to meet in 
Qouncil with our Bihan friends, whom we shall miss very much in the n«» 
province of Bengal. Qti behalf of the landlords 9 f Bengal, I thank Yow 
Honour for your kindness towards its, and I thank the Hon’ole Members both 
official and non-official, for their kind advice to us and the assistance they hnv« 
given us ” J v 


' The Ilon’ble Maui.vi Saiyid Muhammad Fakhb-ud-duj said : 

« “ 8ir » is thc n,ost critical time, and my heart is full. I had no desire 
to say anything on this occasion, but I think I will be lacking in my duty if 
1 did not express my deep satisfaction of the services rendered by the official 
Menlbers, and the help which wo have received from time to time from Your 
Honour and Your Honour’, predecessor in office. This is a time when mv 
* Bengal,’, friends ,ire P^P'*«"g farewell t. t us ; this is the last time we shall meet 
in the Bengal Legislative Council, and 1 feel, Sir, when I realise that there will 

, lie no n.oie occasion to sit with my Bengali friends in this Council, that we 

are highly indebted to those Bengali friends, especially to those who are old 
Members of the Bengal Legislative Council, for we have received much IicId 
• aud much instruction from their wosk. In this Council, so to sav, Bihar was 
wholly unrepresented before, ly.d none of the Biliari Members had ever before 
the opportunity of working in tjii* Council. We knew you, Sir, not because 
you happened to be m Bengal holding the post of Chief Secretary then the 
higk post of being a Member of the Executive Council, and then 4he 
highest post of being a Lieutenant-Governor. We knew you even before 
whfcn you were for some time in our midst in Bihar. We knew 
your amiable disposition.^ we knew your courtesy, hitherto shown when 
you were in Bihar, and we express our satisfaction that, even in this 
Council, you have extended the same courteous feeling, the same sympathetic 
feeling towards us in the deliberations of this Council. No doubt we have 
been defeated from time to time in moving our resolutions, in moving our 
motiobs, and in getting unsatisfectoty results, but we are alive to the fact that 
in spite of pur defeat, the Government has been all along taking keen 
interest in those motions, and something* has, been done. Therefore we 
think that the Members of the Bengal Legislative Council have done much 
work for the progress of their count ry-people. Now, I thank you very much 
8ir, for all the help which you have given to the Members of the 

n° U ”ki * mT tUn oJ° 1 t ^!’ k “y Ben » ft,i especially the- 

Hon ble Maharajadhiraia Bahadur of Hurd wan, whb haa been bidding ue 

farewell, for expressing his sympathy toward* the members of Bihar.” 

The Hon’ble Khan Bahadub Maudvi Sabfaraz Hussain Khan said 

“Your Honour, we, the Councillors of this Council, representing the 
different constituencies of Bihar, express to Your Honour, at this time of 
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separation, the heartfelt thanks for your* in variable courtesy, kindness, and 
your guidance, • We are nfme the less wiaijcful to the official Members for 
their having given a patient hearing to us, <ind for their sympathy with Orissa 
people. Your Honour, although we are now separating, we assure our Bengali • 
friends that We are separating with a fyeavy*heart, and the painful feeling of 
losing the cooperation of the most advanced community of India — I mean 
the Bengali community 

The Hon’ble Mr. D\a said 

• 

u Your Honour, I do not know whether any H on, ble Member present 
here to day, has been elected to this Council as often as I have been. . We 
are just now at a critical moment hi the history of this Council. Hon’ble 
Members have, to use the expression of the Hon’ble Mr McPherson, given 
and reoeived hard knocks, but we have always felt that, cojlectively as a 
corporate body, we \v*ere a force, a political • force, a legislative f<wce, with 
the President as our leader anc^ captain. We are just at the point of 
that force being disbanded. Naturally, there is a feeling which can be 
better realised thaq, expressed. Hie* flon’ble Maherajadhiraja Bahadur of 
Burdwan, in referring to the administrative change’s which have been 
introduced, expressed his good wishes towards *the pe pie of Orissa and 
Bihar. I am personally very thaukful fpr that expression. If the Maharaitf 
will accept it, T should offer him in lny representative capacity, the 
gratitude of # the people whom 1 represent. As regards the expression 
of gratitude and felicitous expressions and groatful appreciation of the 
virtues in the President, 1 b g to associate myself with the greatest pleasure. 
Whether the administrative change which has brought about the severenoe . 
will be good or’ not for Orissa is a question which only prophets can say, 
but the history of this < ouncil, my connection with this Council, Orissajs 
connection with this Council is a matter of history, — at least will be a 
matter of history two or three days after ; dnd history, Sir, stands on a much 
firmer basis than prophecy. 1 am especially thankful* to Your Honour 'for 
your remarks which go to show the interest you havfc taken in the people of 
Orissa during the time you were at the bead of the divisional administration * 
there. Before we part let me assure you, Sir, on behalf of the people of 
Orissa, that the people of Orifsa * ill always watch your career ami always* 
entertain a hope, and join in the prayer, that you may sfill enjoy higher 
honours and occupy higher offices, and he a source of good to the people among 
whom you may live now. The people of 'Orissa will always call you as they * 
have hitherto called you * Duke of Orissa,” though the pqople of Bengal may, 
call you Sir William Dukej and Orissa, though severed from Bengal, will 
have this satisfaction that the experience, which Your Honour gained in Orissa, 
has been of service in Bengal, Orissa also has been useful to Bengdl »in 
other ways, having contributed to some extent to the experience which 
officers like Mr. Maddox now .possess in the high office he occupies. 1 wiih 
to express Orissa’s feelings towards this Council, towards Bengal and also 
towards Your Honour personal! y.” 

The Hon’ble Babu Bhupendha Nath Baru said : — 

tx May it please your Honour, I shall detain f the Council for a few minhtes. 

My position has been in this Council, a position of some difficulty^ for, in de- 
fault of a constituency, I cameh^re by the gface of Your Honour’s Government, 
but I break no confidence when I say that 1 came 'with Your Honour’s personal 
assurance that there should be no restraint upon my liberty of action. Tliere* 
fore, as one of the Members of Your Honour’s Council, 1 am under a peculiar 
obligation to your Honopi . I quite appreciate the discharge of our difficult 
duties as Members of this Council. # 

We have offended the susceptibilities, and, 1 am afraid sometimes, roifed 
prejudices against us, but so far as we are ^concerned, we have tried to dis* 
oharge our duties honestly and to the best of our light; that light probably 
has not always been quite so good as it might have been. My friend the 
Hon’ble Mr* MacLeod has made a novel statement which 1 have heard for 
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the fitst time in my life, namely* tfiafc speech was intended to express one’s 
thought I was always under the impression, and it*has been Add oy a very 
high European authority, that speech was made to conceal one’s thoughts. 

I am glad to have'a contradiction from my friend. In making that observa- 
tion I do not mean to sav that, so fan as we are concerned, we did not try to. 
make ourselves understood, but I am* afraid from thd tenor of the observation 
which my Honourable friend has mad 6 to-day *that we failed to make 
ourselves understood- Whether it was our fault or the fault of somebody 
. else, that is a question* whicfi others must decide. But on an occasion 
like this, I do not desire tb refer to matters controversial. MJr friends from 
Bihar and Orissa have expressed their regret on parting from us, but that 
regret cannot be so Keen as ours is. *£he pedplte of Bengal hare been in 
association with them for 150 years or more. One of my friends from Bihar 
has said that it was an overgrown family, and it was desirable that 
we should • part and • break up. «I accept that position; it is befcrer 
for us to part in peace than in anger, thodgh we ]Jart in sorrow. All that 
I do hope and pray ro r is that Bihar and* Orissa, may be as great as they 
desire to be, and that they rqpy say hereafter that their association with Bengal 
conduced, in 'some degrtte at leastj tQ . tSie position that *they may attain in 
future years; for whatever may have been our failings-— and I as a Bengalee 
jdo not seek to minimise them, — it is undeniable that we Bengalees have & 
passionate fondness fflr our country, which exercises over us a degree of 
fascination which probably is unknown to the rest of India. If that passionate 
fondness also actuates my friends from Bihar and Orissa, 1 shall *be very glad 
indeed. Peoplo have found fault with our devotion to our mother-land, and « 
for our provincialism, as they have been pleased to call it. I shall be glad 
* if that trait developes in our friends of the old province. We part with 
them in sorrow ; and not only in sorrow is it that we part from our friends 
of Bihar and Orissa, but there are majiy faces around us in this chamber whom 
we shall miss iu a short time. 4 S 0 far as we people of Bengal are concerned, 
we £an assure them that we part from them as we do part from dear and 
well-beloved brothers, for I tell you, Sir, from my place in this Council, 
that whatever may have been the differences between ourselves and the 
Members of your honourable and distinguished service, we have always re- 
cognized in them u high sense of duty and a keen and lofty desire to do good 
to the people over whom they are placed to seftwe, and in parting from them 
we part in sorrow.* We wish them nil prosperity and hapiness in future, and 
we pray that when they go' away fjom my piovince they may have elsewhere 
the same affection, the same^ consideration, the sanje regard and the same 
\levotion that they had in ifty* province.” 

• • • 

• The Phesidknt said . — 

• “ I will not prolong these painful farewells, because they are painful, but 

the occasion is undoubtedly one which cal Is* for some remarks, inasmuch as 
two things, one of them Very young and one of them very old, are about 
to disappear together. The young one is our Council in its present form, 
which has lasted for little more than two years and in a few days will 
dissolve.. The other is the historic connection between Bengal, Bibar and 
Orissa, which has now lasted, ussder the British Government, for over a century 
and a half, without counting the long period preceding, when these provinces 
were most often united under tj»e same Muhammadan Government. The 
Council will rise, like the PljpBnix, from its aiJhes, and we need not spend too 
ipuch grief upon it it is now two years or more that it has been in exist- 
ence, and we have gained very much from its being a Council for the 
United Provinces of Bengal, Bihar and Orissa, and from our having a large 
number of members from all portions of them, and thus having learnt to 
consider many questions frqm many diffqpent points of view. The debates 
have, I am certain, in that respect, been more interesting than they could 
have been in the Council of a Province which was entirely homogeneous. 
That advantage we shall lose for the future, and we say good-bye with regret 
to the representatives of Bihar and Orissa— a regret which is qualified by 
the fact that we kntow that they believe that the separation is fee -their own 
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. • 

.good and, in many ways, lor their advancement. It is undoubtedly well for 
them that, in Ahe past, •they have t been ponnected with Bengal and that 
they shared the same advantages. That connection has certainly been a 
great advantage to them, though it may well be that the time has now come 
when it is best for t*hem to stand by themqplves f and to make their wav by their 
'own efforts. There is one consolation, pt any rate, Jto us of Bengal (as 
about to be reconstituted), which* perhaps h*s attracted too little notice 
hitherto, and that is that we shall recover a certain provincial precedence 
and importance, of which we had hitherto beeft deprived, *m>t from any fault 
of our own, »or from any fault of Bengal, buty on the contrary, from 
tbe great increase in its importance, and in its progress, which resulted 
curiously in, the Imperial altogether overshadowing th% provincial aspect, 
and in the province taking a lo\yer plaf'e than it might have otherwise claimed. 

I refer to the constitutional or historical aspect. From the commencement of 
the Dovvani till 1774 there wore Governors of Bengal, with Councils of their 
own, who exercised a somewhat wague and indefinite supremacy over the other 
Presidencies. From 177-1, und(;r au Act of the previous year, tin* Governors 
became Governors General of Fort William in Bengal, ami so continued for 
60 years. During ttjis period the* siapioma^y <>1 lkmgal was {inquest ioned, 
for we find that the whole of the present ^Empire of British India (excepting 
the two sister Presidencies), as it was added to from time to time and con«oli- # 
dated with our earlier possessions, was incorporated in frhe Presidency of Fort 
William. From 1834 to 1854 the Goverriors-Genertfl were no logger the 
Governors- Gqncrul of Fort VV r il 1 iam hut Gt/vernors-Genonil of India, while, 
however, they continued to be Governors of Bengal. Then came the 
* famous Act of 1853, by which power was taken to appoint a Governor 
over the Presidency of Bengal— a power which has not boon put in operation * 
until after the lapse of 51* years ; — but instead, under the alternative provision, 
a Lieutenant-Governor was appointed, and for these 59 years the province 
has been administered by a sories of Lieutenant-Governors of whom 1 have 
the honour to be the last. In that way the Province* of Bengal, in a certain 
sense, undoubtedly lost supremacy, and fell from a position which before 
it had undisputcdly enjoyed. At the end of the loth century that position 
was unchallenged, seeing that the Govertior-Goneral was himself the Governor 
of the Province; but when the time came that the Governor-General coased to 
be Governor of Bengal and* the province passed under the, administration 
of a Lieutenant-Governor, it fell from the rank of a i i Presidency ” to that 
of one of the ‘‘ Provinces" of UkIia, like the old North-West Provinces, now the 
United Provinces, or the Punjab.* One ibmiediate and obvious advantage 
which we shall derive frftm the changes which Are now oo imminent, is that 
the Province of Bengal will recover that precedence ijnd position which it 
enjoyed 100 years ago, ancfl trust that the knowledge of that fact will 
inspire us, when we come together again in the new Bengal Council, to do 
our duty manfully in the hope hthI confidence of establishing our province as 
once again the premier Presidency of India.” 

The Council is now adjourned. 


Calcutta, 

The 30th March 1912. 


A. W. WATSON, 

Offg. Secretary, Bengal Legislative Council. 



150 TtiK CALCUTTA GAZETTE KXTRAORDi AhY, MARCH 80, 1912. 


, LEGISLATIVE DEPARTMENT. 

, * 4 * 

The following Act, psssAl by the legislative Council of the Lieutenant-Governor of 
Bengal, received the assent ot c Hii Honour on the 27th March, 1912, and, having been 
assented to by His Exoellentoy the Vioeroy and Governor-General on the aforementioned 
date,* is hereby published for general information : — * 4 

BENGAL ACT No. if of 1912. 

• * « 

An Act •to provide for the bitter control and ' sanitation of Mining Settlements 

in Bengal. * , 

CLAUSE. 

1. Short title and extent. 

2. Deflations. 

3. Appointment of Mines Board of Health. 

4. Prooedure for deolariiig area to be a mining settlement* 

5. Appointment, status And duties of Sanitary Officers. 

6. Notice requiring owners to execute and maintain works 

of sanitation, or to oarry on periodical sanitary 
operations 

7. Power f<u M mes Board of Health to execute work in 

default of owners. 

8. Pcfwer for Chairman to disoharge function." oi Board 

*m certain oases. 

9. Service of notices. 1 

10. Charging, apportionment and r eoovery ot ex [tenses, 
y . Power to make rules. v 
12. , Powers of Sanitary Officers. 

13. Facilities to be afforded to ^anitafy Offio<rs. 

14. Powers of ktjincs Boards of Health for obtaining evidenoe. 

15. Penalties for offences. 

10. Prosecution of owner, agent or manager. 

17. Limitation of prosecutions. 

18. Cognisance of otfenoea. 

19. Power of Local Government to alter or rescind order*. 
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.BRNOAL ACT No. II oi- 191*. 


An Act to prQviflt f°* tht fatter control and sanitattnn of 
Mi n ing 0 Set tlcments in* Bengal. 


Whkrkab it i* expedient to provide for the better oontrol 
ard sanitation of mining s«*t tlement* in Bengal; 


It is hereby ciineted as follows : — 


(short tivl* nnd 1. ( J) This A of may he called the Bengal Mining Settle- 

lVnxtm ments Act, 1912, aud • * 

( 2 ) It extends to the whole of Bengal, including the Sonthal 
Pargauas. % , 


Definitions 2. Tin* expressions “agent/’ “employed,” “mine” and 

“owner'’, as used in this Aot, shall have the same meaning as in VIII of 1901. 
section of the Indian Mine# Act, 1901. 


Appointment ot 3 1) The.d-iooal Government may, by notification in the 

HMitk BOard °* local official Oaatd to, appoint, ft* any area or area* in which 
m persons employed m a mine reside, a Mines ijoard of Health, 

consisting of not less than live or more than nine persons ; and 
shall appoint one of the members to be Chain nan. « 


(2\ Two of the peisous appointed uuder sub-section (1) 
shall be nommated # by owners of mines or their represtmtativea, 
provided thai,.if the Board consists of more than five members, 
• thiee shall be so nominated. 


( s ) One of the pers ns appointed under sub-section (1) shall be 
nominated by f>er&ons wno reoeive royalties, rents or flues from 
mines. ’ * 

w Nominations under tub- section (2) or sub-sooth >u (3) must 
be made undpr silch procedure, and within such period, as may 
be prescribed by rules made under this Aot ; ana, in default of 
nomination in aooordanoe with such rules, the Looal Government 
may appoint any person it thinks fit. 

• * * 

procedure for d+ 4. (1) The Looal Government may, of it* own motion, or after 

alarm? araato b« a considering any report submitted toil by a Mines Board of 
■“info? • #ttl ” nf ~ u Health, publish a notice in the Looal official Gaaette and in such 
other manner (if any) aa it ms^ think fit, intimating its intention 
to declare any area (not being or forming part of a mine) 
to be a mining settlement for the purposes of this Aot. 
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The Bengal Mining tyetltementi Aft, 19 It. 


(Sectiohn 5 , 6.) 

t 

($) The Local Government shall oonsider any objections to 
the intended declaration whiolb maybe submitted to it in writing 
within suoh period as may be specked in this behalf in the said 
notice, < « 

and may then, by notification in the local ofhoial /Gazette, 
declare that any area portion of an area referred to in the said 
notioe shall, for the purposes of this Act, be a mining settlement,* 
and be subject the "authority of such Mines Board of Health as 
the Local Government may designate. * * * 


n Tiutiofi^oJ (f) The Local Government shall appoint as many Sanitary 

Samtftry Officer*. Ofiioerft as it may consider necessary for mining settlements, and 
snail declare the Mines Board of Health to which each sttch offioer 
shall be subordinate. « # 

(2) .Every Sanitary Oilioer shall be deemed to be a public 
servant within tfte meaning of the Indian Penal Code. * 

($) It shall be the duty of a Sanitary Officer appointed 
to a mining settlement or any part thereof — 

t i * 

{a) to report to the Minos Board of Health what measures 
should, in his opinion, be taken — 

(0 to provide for the supply of filtered, boiled or 
other water, 

» 

(it) to provide for sanitation and conservancy, and 

u 

(«i) to provide for thauhousing of residents ; and 

(l) to exercise, subject to the oontrol of the Mines Board of 
Health to which he is subordinate, such other func- 
tions, consistent with the objects of this Act and cal- 
culated to prevent the outbreak or spread of dangerous 
9 epidemic disease, as the *Looal Government may, by 
r general or special order, direct, or as may be delegated 
tef him by suoh Board. 

• t 

, nii|uirinr 6. ( 1) If t^ie Mines ‘Board of Health approve anf measures 

U “ f r fP orU “ l by » Sanitary Offinea under clause (a) ol sub-seotioa (3) 
mUtion. or t.) drrybf Section 5, * « ' ' 

i !«orio- tfo«i 

io ratio nii, * , 

or if they consider that any other measuro* should be taken 
. to provide for any of the purposee referred to in that clause, 

the Board shall serve, — 

l 

(a) ou the owners of all mines in whioh are employed persous 
residing in the mining settlement, or in the part of 
the mining settlement to wuioh such measures relate, 
or 

« 

(4) on the holders of the land oooupied by such mining 
settlement or part, *f they ace not the owners of the 
said mines, ^ * 

a notioe specifying suoh measures and requiring such owners 
or landholders — 


(i) to execute, within a period to be fixed by* the notioe 
all worjtB that the Board *nay oo insider necessary 
foi carrying suoh measures into effeot, and to 
maintain m good repair all works so exeouited, or 

(•0 to <**ry oo continuously suoh periodical operations 
as the Board may direct, for oarryiug auch 
measures into effeot, or 
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The Bengal If wing SfUlPmentn Ac<, 1912. 


(mi) 




(SrCtlOHi ?*1C.) 

»th to execute and miynttiif works and to carry 
^orations as aforeqpid. # 


on 


(2) Nothing in this portion shalk apply to landholders i>t her 
than propiietors, permanent tenure-holdgrs, rent-free holders or 
holders of a maintenance grtfnt. • * 


^ an ^ wor ^ required by a notioe served •under section t» 
•xacute work in V not executed to t>ie satisfaction of the Board Within the 

default of owners. period fixed by the notioe. dl* witliin suol^ further period (if 
any) oa may be allowed by the Board, or 


'll any work executed in pursuance of any .such notioe he 
not, maintained in repair to the satisfaction W the Board, or 

if any operations required hv any such notioe Ik* not carried 
on to t ho satisfaction of the Jlonrd, 9 

tljp Bbard, after Bemug a warning notico on the* defaulters, 
shall prepare an estimate of the cos! of the *work which oufjht, 
in their opinion, to be carried out, and may entertain any establish- 
ment neocssary for, the preparation of such estinurte, and may 
also cause such work to be executed. 1 


Power for Chairman 

to ^jHalmiye function^ 
of Hoard in certain 
canoM. 


8. Any of the powers or duties conferred or imposed by 
section f> or section 7 upon a Mines Board of Health may be 
exeroised or performed by the Chairman of the Board in any 
oase which he considers to be of such urgency as to render it 
impracticable to hold a meeting ot the Board. 


Somte of notices. 9 Any notice sent by post uudfr section <i or section 7 

shall bo forwarded under legisteied cover. t 

% ** 

ChwKinff, appor- 10. ( 1 ) All expenses incurred by a Mines Board of Health 

tionmootond roooToar [ or fj ie p ur p 0BeH of this Act, otlfter than expenses under section 7 
of expend. and section K, shall be charged to — 

[n) all owners (ff mines in wliioh are employed persons 
residing in the mining settlements which are subject, 

to the authority of that Board, and 

• 

(b) all persons who receive any royalty., rent or fine from 
such mines. 

(2) All expenses inourred by a Minos Board oi Health 
under section 7, or by the Chairman thereof under section H, 
whether or not they exceed the estimate prepared under the 
former section, 

• 

,and all expenses incurred by auy holder of laiid in executing 
or maintaining any work or oarry ing on any operations in 
pursuance of a notioe served under clause (b) of sub-section 
(i) of section 6 shall be charged to — 

(») all owners of mines in whinh ere employed persons 
residing in the settlement or part, and 

(»7) all persons who (receive any rcfyalty, rent or fine from 
such minus : 


Provided that, if it can be shown to the satisfaction of the 
Board that the insanitary condition is distinctly referable to any 
act or omission on the' part of one or fj more mine-owners 
in respect to bis or their property, the Board may direct that 
the expenses incurred shall be payable by suoh owner or owners 
only. 

> 

(S) Save in the case specified in the proviso to sub -section 
(9) y the expenses referred to in sub-sections (Ij and (2j shall be 
charged to the said owners and persons in such proportions as the 

■ I / < A. M A. 1 _ _ A n. * 1 A . . 
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The Uengai Mi&ingi Settlement! Act, '1V1S. 

« « 

( Sfction 11.) 

Provided that the assessment shall be based — f 

(») in the oase of owneru of mines, on the output of their 
mines ; and f 4 

■ 4 • * 

00 in t the oase o^ the reoeivers of any royalty, rent or 

fine, <$n the road cess payable by suoh persons. 

9 « 

(4) All expenses chargeable uuder this section shall be re- 
coverable «8 if they were arrears of land-reyenue. 0 

(6) When any expenses inourfkl by pmy holder of land in 
executing or maintaining any work or carrying on any operations 
in pursuance of a notice served under clause (b) of sub-section (1) 
of section 6, have been, recovered; they sh^ll be reply d to him : 

Provided that, if any question fri.se^ aa^ to the amount of 
expenses incurred by such landholder, the awaid of the Mines 
Board of Health wbWl, subject to % an 'appeal to the Commissioner, 
be final. *• * 

« 

11. (7) The Local Government may, by notification in the 

local official (Janette, make fuies for carrying out the purposes and 
objects of this* Act in respect of all mining settlements or any 
groups or olusses of mining settlementN. 

($) lu particular, and without prejudice to the generality 
of the foregoing power, such rules may — 

00 provide for the nomination, appointment and tenure of 
office of mem hers of a Minos Board of Health, and 
regulate the procedure of such Board and the powers 
and functions ff the Chairman ; 

lb) regblate all expenditure to be incurred by a Mines 

Bonsd of Health, and the methods under which 

sums due to it may be calculated and recovered • 

* ’ , 

(c) regulate the duties and powers of 8anit».ry Officeis, 

and provide for appeals fiom their orders • 

• i ’ 

^prescribe the duties of owuers, agents and managers of 
mines in respect of mining settlements, and oi all 
persons acting under them ; % • 

0) prescribe thfc matters in respeot of * which notices, 

returns and* reports shall be furnished by owners,’ 
afeenta and managers of minds, the form of such 
notioes, returns and reports, the persons and 
authorities to whom they are to be furnished, and the 
particulars to be contained in them ; 

(0 prescribe the plans (if any) to be kept by owners, agents 

, and mauagers ot mines in respect of mining settle- 
ments, and the mauner and places iu which they are 
to be kept for purposes of record ; 

00 provide for the supply of filtered, boiled or other water, 
and for tanitbtion and oonservancy, in mining 
settlements ; 6 

(/<) provide for tbe taking of Measures to prevent the out- 
break spread of dangerdis epidemic disease in 
mining settlements; 

(i) provide against the accumulation of water iu mining 
settlements. * 

(5) The power to make rules conferred by this section is " 
subject to tbe oomjjtion of the ruU* .being made after previous 
publication. 

(U) The date to be specified as that on or after whioh 
a draft of rules proposed to be made under this section 
will be taken into consideration shall not be lees tK«n 
three months from the date on which the draft of the proposed 
rules was lmblished for renetai information. 
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The Bengal Miming SgttiemanU Act % 1918. 

• > 

(Sect ionf 12-15.) 

{&) Where a Mining Board has ^een constituted under section * 
9 of the Vidian Mines Aot, 1991* auy rule to be nmde under this of 
Act shall,mefore it is published tor criticism under sub-section 
(5)* be retired to the Winiug poard, and the rule shall not be 
so published until the said Board has beeu otfasulted* ns to th^ 
suitability of its provisions. 

# • 

• (6) All rules made under this section sfyall be published in 

the local officii l jQ-azette, and, on such publication, shall have 
effect as if enacted in thiseAot. 

• • 

12. A Sanitary Officer may, within any mining settlement 
for which he is appointed,— • • » 


Powers 

Officers. 


of SaniWrx 


(«) muko # suoh exvnmatiou and inquiry as he thinks fit, in 
order to as<ertaiu whether the provisions of this 
Act i.nd of t^e rules and Orders made thereunder 
are observed ; • • # 

(b) enter, with such assistants (if flnv) as he thinks fit, 
inspect and examine any milling ^settlement or any 
part thereof, at all reasonable times by day or by 
night ; 

(< e ) examine into, and make inquiry res|>eoting, the sanitary 
condition ot any mining settlement or any part 
thereof, and the suflioionoy of the rules for the time 
being infoice m the settlement; and 

(d) do all other things required of him by or under this 
Aot. • 


13. The owners, agents and muuugors of inkles in which are 

^ ^ employed persons residing in any mining se^lenjent, or 

Offioon! to * SanlU,ry the owners of the land <*?cupiod by suah settlemont, it they 
are not the owners of such mines, 

shall turnislf the Saui&ry Officer, on requisition, with 
all reasonable fuoilities lor making any entry ^ inspection, 

# examination or inquiry under this Aot, in. relation to the sani- 
tary condition of such settlement » 

• 

14. A Mines Board ol Health .shall have the powers of a 
Pow«w of Mine* Vivil Court f° r purpose of enforcing the attendance of witnesses* 

Bouts of ll«ath for and compelling the production of documents ; and every person 
obtaining oYidonoo. re q U i re <l by any such Board to furnish information before it 


shall he deemed to be legally bound to do so within the meauing 
of section 176 of the Indian Tenal Code. 


XLV at 1 t-So 


15. (1) Whoever obstruct* any Sanitary Officer in the dis- 

PenAltiw few fienc °tmrge of his duties under this Act, or refuses or wilfully neglects 
* J GUM to furnish him with the means necessary for making any entry, 
inspection, examination or inquiry thereunder in relation to any 
miffing settlement, shall be punishable with imprisonment for a 
term which may extend to three mouthp, or with fine whiab may 
extend to fiye hun^redjftipees, or*with both. 

• • 

(2) Whoever makes, gives or delivers any notioe or return 
required by or under this Act which ooutains s statement, entry 
or detail which is^not, ,to the best of his knowledge or belief, 
true, shall «be punishable with fine which may extend to five # 
hundred rupees. 


( 3 ) Whoever — ' 

{a) fails to comply with any requisition or order made under 
any provision of this Act or of any rule or order 
made thereunder ; or 
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The Bengal Mining £e! tie menlt Act , IPJf. 

« • 

26-IP.) 


anji r 


(t) contravenes any provision of th*U Act or an/ rufe or 
order thereunder, for the breach of wh\ph mo penalty 
is otherwise provided,* ^ 

/hall be fmnishaWe with fine whicli may extend to two hundred 
rupees, and, in the case ofra continuing breach under (fa use («) 
of this sub-section, fytb a further fine which may extend tcb 
fifty rupees for every day during wbioh the breaoh is proved Jo 
have been per^sted in after the date of the receipt ^by iym of the 
requisition or order referred to in that qjauee. 

• • 

(4) All fines realised under this section shall be made over 
to thcw Mines Hoard of Health at wjjose instance the prosecution 
was instituted, to he emp4o\ ed in furtherance of the^jbjects of 
this Act. , 


J’rowootion 

of own*j ( 
&yui or 
nmunger* 


Limitation 
of proeeou- 
tioDk, 


16. # No prosecution fhall be instituted against any Qwner, 
agent or manager of a mine for an^offenoe against this Act or 
any rule or order thereunder, except at the instance of a Mines 
Board of Health. 

• • • 

• 

* 17. No Court'shall take oognizance of any offence against 
this Act or any rule or order thereunder, unless complaint thereof * 
is made within six months of the date on which the offence is 
alleged to have been committed. 


Cotfoiianoe 18. No Court inforior to thnt of a Magistrate of the fifst 
of oth’iioo* class or Sub-divisional Magistrate shall try any offence against 
this Act or any rule or ord<-r thereunder which— 

, , (a) is alleged to have been committed by any owner, agent 

or manager of a mine, or 
(6) is punishable with imprisonment. 


I’owor of 19. The Looal Government may reverse or modify any order 
to’aJtor I msse( ^ under Act by ttD y authority. r 

or rwoind * 

order*. * 




Oalgi’tta ; 


A. W. Watsoh, 


The 89th March, 1918. Offq . Secretary to the Bengal Legislative Council . 
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Act oj the Governor' Genera T » Council at.se,, ted to by the Governor- Getter ol. 


GOVBRNMKNT Of INDIA. 


>:«ISLA*riVE ’.DEPARTMENT. 


The following A«t of the Governor- General m Indii 
the GovernovGeneral on the 26th Maroh, 1912 « n , 
information ' 


in Counoil received tho assent of 
is hereby promulgated for general 


. * * * ACT Ho. VII OP 1912. * 

• • 

Thk Bengal, Bihar and Orkwa and Aha U 
Law# Act, 19J2. • 

•AN ACT 

# 

# * . 


Make certain prori\ion$ regarding Ute applica- 
tion of the law f« # force in the Presidency yf 
Fort William in UAigal , the Province of 
Bihar and Ortiea and the Province of A*«am. 


Whkrkas a Governor and au Executive 
Council have beeu appointed for the Presidency 
of Fort William iu Bengal ; 

And whereas, by Proclamation published under 
Notification No. 290, dated the twenty-second day 
of March 1912, the Goverif>r-Gnnerul in Council, 
with the sanction of liis Map sty, has been, pleased 
to declare and appoint, that, on and froxu the first 
day of April 1912, the territory mentioned in 
Schedule A shall b* and continue subject to the 
t>aid Presidency of Fort William in Bengal ; 

And whereas, by Proclamation published under 
Notification No 289, dated the twenty -second da^ 
of March 1912, the Governor-General, with ^the 
sanction ctf Hi$ Majesty, has befen pleased to 
constitute the territory mentioned in Schedule B 
to be, for the purposes of the Indian Council* 

Act, 1 861, a Province to whteh the provisions ot 

that A of touching the makiug of Laws and Vlol '» 

Regulation* for the peace and good government 

of the Presidencies ot Fort St George and 

Bombay shall be applicable, and to direct that the 

said Province shall be called the Province of 

Bihar *aud Orissa, and further Up appoint a 

Lieutenant-Governor of that Province ; * 

And whereas, by Proclamation published under 
Notification No. 291, dated the twenty-sooond 
day of Maroh 1912, the Governor -General in 
Council, with the sanction ai'M approbation of 
the Secretary of State for India, has been pleased 
to take uqder .4iis imneediato authority and 
manigunent the territory mentioned in 
Soheduie C, which was formerly ‘included within 
the Province of Eastern Bongal and Assam, and 
to form the san^e into a Chief Commiseionersbip, 
to be cafied the Chief Commistionersliip of 
Assam, and further to appoint 0 •Cbisf Commis- 
sioner therefor , 

And whereas it is expedient to make certain 
provisions regarding the application of the law 
in foroe in the territories affected by the said 
Proclamations ; 
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« • 


It is hereby enacted %$ follows : — 

1. (2) This Act tnay be oalled the I?eng 

Hfrort title and com- ® ihsr - and **l 

m©no«ment. ^ Asam Laigs Aot, 1912 ; atfd 

($) It sball come info foroe on the first J 
of April 1912. # $ 

• 2. 'Ihe Proclamations referred to in the 

01 lorrltariaf P^mble shalUot bede^- 

ot^ onAot* ea to have effected any 
change in the territorial 


p plication 
m»nt» 


applipation* of any enactment, notwithstanding 
that such enactment may be expressed to apply 
or extend to *he territories*for the time being 
under a particular administration. 

3. All enactments made by any authority in 
• British India, and all n#ti- 
r.^“o^l°m" n on«im r ^ 1 i fio ? tiol > 8 > « rde ™. scheme*, 

in foro# in territory men* rules, forms tfnd • by-laW8 

tiooed m Sched 111 *^, B issued, IQ# de or prescribed 
• * undflr • such enaotraents,# 

whiob, immediately before the commencement 
of this Act, were in force in, or prescribed for, 
any of # the territory mentioned in Schedule A, 
Schedule B or Sohedirie C, shall, in their'applioa- 
tion to that territory, be construed as if references 
therein to the authorities, territory or Gazettes 
mentioned in oolumn 1 of Schedule 0 were re- 
ferences to the authorities, territory or Gazettes 
respectively mentioned or referred to opposite 
thereto in oolumn 2 of that Schedule : 


Provided that the Governor-General in Council 
may , by notification in thh Gazette of India, direct 
that any funotion at the Chief Commissioner of 
Assam'under any such enactment, notification, 
order, achssue, rule, form or by-law shall be 
discharged by the Governor-General in Counoil 
and not by the said Chief Obmmissioner. 




HI of 1822, 
XLIV of 
I860, 


4- There Bball be a Bo|rd of Bevenue for the 
• Province of Bihar and 

to which the pro- 
OriMa. • visions of the Bapgal Board 

df Reveifue Regulation, 
1822^ and the 'Bengal Boaid of Revenue A ot, 
1850, shall, so far as may be, apply. 


» , 

5. For the purpose of facilitating the applioa- 

Power, to Court. «nd tio, ‘ the territory, or any 
Local Oorornmenu for part thereof, mentioned in 
fMUiutta,. rP iio.tiono< Schedule A, fchedule Bor 
Schedule C ot any enact- 
ment passed before the ooramenoeraent * of this 
Xot, or of any notification, order, scheme, rule, 
form or by-law made under any such enact- 


ment, — 


(a) any Cou^ mav, subjeot to the other pro- 
visions of this Aot, oonstrue the 
enactment, notifioatjon, order, scheme, 
rule, fornror by-law**wity euoh Alter- 
ations, not affeoting the sabetanoe, 
as may be neoeaaary or proper to 
adapt it to the matter before the 
Court; and • % 

(V) the Loill Government may, by nnlifioa- 
tion in the IoohI /official Gazette, 
direot by what offioer any authority 
or power sjiall be exeroiaeable ; and 
any suoh notification shall have effect 
aa if enacted in this Aot, 
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6. Nothing in this Act •uhali affect any pro- 

cecding 4 which, at the oom- 
P f d ‘“* proo^d. 0 ,,.. m#n0WBent (hereof, i* pend. 

inglin or in respect of any of the territory mem 
%iotnd in Schedule A, Schedule B or Schedule C.,; 
and Very euoh proceeding shall be continued as 
iTthi^kot bad not beeu pawed. 

7. The enactments gpeeified in Sohe^ple E 

are hereby amended to the 
MmdmmU of AoW. . el|0||t an fi in maflner 

specified in the fourth column thereof. • 

8. The Bengal and Assam Laws Act, 1906, vii of iw 


HopeAl. 


is hereby repealed. 


SCHEDULE A.. 

• » 

[Set ucticM J, 5 and 

• • • 

The Presidency or Port Wii.liajs in Bengal. 

' • •• • 

Part I . 


The Chittagong Division, comprising the 
* districts of Chittagong, the Chitta- 
gong Hill -tract b, N oak hah and 

Tippera ; 

the Daoca Division, comprising the distriots 
of B&karganj, Dacca, Faridpur and 
Mymensiugh ; 


the Rajshahi Division, comprising the 
districts of Bqgra, Diuajpur, Jalpai- 
gun, Malda, Pf^na, Kajshahi and 
Kangpur. 


Past 11 

The Burdwan Division, comprising the dis- 
tricts of Batifetara, Birbhnm, Hurdwan, 
Hooghly, Howrah and Midnapur ; 
the Presidency Divirioo, comprising the 
fctfwn qf Calcutta and the ‘districts of 
Jessore, Khulna, Murshjdabad, Nadia 
and the 24-Parganas ; and * 

the district of Darjeeling. 


SCHEDULE B. 

Txk Province or Bihar and urissa. 

The distriots of Bhagalpur, Monghyr, 
Purnea and the Santhal Parganas, in 
the Bhagalpor Division ; 

the Patila Divijion, comprising the distriots 
. offDayS; Patna rfbd Sbababad ; 

the T?rhut Division, comprising the distriots 
of Ghamparan, Darbhanga, Muaaflar- 
pur ai^d 8a ran ; 

the Obota Nagpur Division, aatnprising the 
districts of Hazaribagh^ Manbhnm, 
Palamali, Ranchi and Singbhum; and 

the Orissa Division comprising the distriots 
of Angui, Balksore, Outtaek, Puri 

and Samba l pur. 


169 

* 


160 
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SCHEDULE C. 

• « 

The Pbovincb of Assam. j 

The Assam Valley Districts Division, orm- * 
prising the* districts of Dar/ing, 
Garo Hills, Go^lpara, Kf/tfup, 
r Lakhimpur* Nowgong and Sibsagar; 
and 

• . c 

the Surma Valley and Hill Districts Division* 

, comprising the districts of Caohar, 
t Khasi and Jaintia Hills, LgisJjai Hills, 
Naga Hills and Sylhet. 


« SCHEDULE U. 

« 

• • 

(See $$cUon 3.) 



Part L~Con 8 truction t of*nactmeHt 9 , eta,,* in force 
m the territory mentioned in Schedule A 
(the Presidency of Fort William in Bengal). 


1 

2 

References. j, 

Consfruptious 


1. The Local Government 

ot Bag gal. 

^The Governor in Council 

2. The Local Government I* of Fort William in 

of Eastern Bengal | Bengal. 

and Assam. J 

• » 

*3. The Board of lievenue f 

* for Lantern Bengal 

and Assam • 

- I The Board of Be venue for 
4. The Chief Qontrolling » Bengal. % 

• Revenue Authority. 

« i 

6 The ‘Chief Bevenue- • 

Authority. 

6. All officers and official ] (a) The respective officer* 

bodies not mentioned and official bodies 

in the foregoing ! who* immediately 

clauses 2 to 6 ^except ! before the com- 

the Treasurer of mencement of this 

Charitable Endow- Aet exercised similar 

incuts) whose autho- functions in the Pro* 

nty extended, ini- vinoe of Bengal j or 

mediately before the * ( b) such other officers or 
commencement «f official bodies, res* 

this Act, ovfer the pectirely, as the 

Province of Eastern Governor in Commit 

Bengal and Ast|m tof Port William in 
generally, inclusive JHengfl may, by noti* 

of the territory men- Scat ion is the local 

tioned in Part I of official Garotte, 

Schedule A. j drect 

7. The local official j The loAl , official Gaxette 

Gasette (English or i (English or Vernacular aa 
Vernteulir, aa the the c^se may be) of the 
ease majebe) of the Government of Bengal. 
Government of East- j 
era Rieogal and j 
Assam. * 1 
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SCHEDULE B -contd. 

• 0 

11. — Construe* of heart men t$, He , *n 
rt in the territory mentioned m Schedulf 
(the Province %f lUkar anc^ Orieoa). 


References. 


Constructions. 


B. 


9. 


3 be Local Government 
gt Bengal 
The Local Gi 


ovrrnmyit 
' of the Central I ro- 
vmces. 

10. The Board of Revenue 

for Bengal « 

] 1. Ihe Chief Controlling ; 
Revt nut** Authority 

11. The Chief al<ev<&iue* 

A tbority . 

18. The Court of Warfii oj ' 
% the Central Provinces \ 
14. The Superintendent of 1 
Government VV ards in 
the Central Provinces. 
]ft. The Judicial Commie* 
sioner of the Central 
Provinces 

10. All officer* and official 
bodies not mentioned i" ! 
the foregoing claime* 8 j 
to 16 (exo«*pt the Trca- ; 
surer o r Charitable ( 
Endowments) whose 
■w authority extended, 
immediately before the 
eomraencernent of tin* i 
Act. o»er the Province j 
of Bengal generally, 
inclusive of tho lerri- I 
tor j mentioned in • 

Schedule B. 

17. The local official Gazette 
(English or Vernacular, 
as the cay may be) of^ 
the Government of 

Beng»l or the Chief 
Com m is * inner* hi t> of 

the Central Provinces. 


1 * 

^-The Local Government of 
bihar and Otrasaa. 


1 The Board of Revenue for 
Bihar and Orieaa. 


The High Court of fuaioa- 
ture at Fort William in 
Bengal. 

Such officers or official 
bodies, respectively, at 
the Local Government 
may, by notification in the 
local official Gazette, 
direct. 


The local official Gseette 
(English or Vernacular* 
as the case may he) of the 
Government of Bihar 

and Orissa. , 


Part III — Construction of enaJtmente, fte. f in 
force tn the territory mentioned in Schedule C 
(the Province of Aeeam). 

■■ » ■ ‘" M l ' 1 


1 . 

• 

! 


References 

Constructions. 

/ 


18. The Local Government ^ 
of Bengal. | 


19 The l/oeet Government 
of Eastern ^#ogal 
«g<f As say « 

80. The Boerd of Revenue 
for Bengal. * 

ll.Slie fiot^ o[ Bhveoue 
for Saatefn Bengal 
and A seem. # 

IS. The Chief Controlling 
Bevenue* A nthority . 

23 The Chief Revenue* 
Authority. 


r 

' The Chief OomrnisiioncT 
; of Ateam. 


u 
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SCHEDULE D— ■ "toneid. 


Ref trances. 


C onstruotibna 


M, 111 offieera and officia 

• bod ip not nAntioned 
in £he foregoing 
clause* 18 to 2ft 
(except the Tree- 

* sorer of Charitable 
Endowment!) irhoae 
authority extended, 
immediately before 
the commencement 
of this Act, oxer the 
Proriooe <#f Eastern 
Bengal and A Mam 
generally, inolaaire 
of the tgrritory men* 
tioped in Schedule 0.| 

• er 

21. Tl\e Qhief Oommin- 
aionerahip of Assam. 

23, lie local oflicfcl 
Gaaette (Engiiah or 
Vernacular, a* the 
oaae may be) of the 
Gorernment • of 
Bengal or the Got. 
ernment of Eaatern 
Bengal and Attain- 


Such officer! or 
bodies, reapectirely, as 
the Chief Commiaeioner 
of Aaaam may, by notifi- 
cation in the local official 
(Janette, 4inpt* * 


The territory mentioned in 
Schedule 0. 

The local official Gaaette 
(Engiiah or Vernacular, 
•m the oaae may be) of the 
Chief Commietionerahipof 
Aaaam. 


8CftBbULE E. 

K Se* notion 7 ) 


> 1. I * 

L 


Year.| Mo. 

JL- 


fthort Title. 


1177 


18ft* 4ZV 


1908 


1910 


Amei^dnienta. 


The Specific Be. 
lief Act, 1877. 


Tit* Presidency 
t^mall Came 
Coorta Act, 
1898. 


The Victoria Me-| 
mortal . Aot, 
190* 


The Indian 

ar A '" 


Iti oration 4ft ( /), for the 
wo^de ** the Lieutenant* 
Goremor of Bengal " 
mbatitute the worda ** the 
GoTtrnor «n Conncil of 
Fort illiatn in Bengal." 

In section 9ft. for tW word* 
"and Bombay "aobatitute 
the wordi '* Bombay and 
Fort William in Bengal" 
and omit the worda “the 
Lieutenant-Gorernor of 
Bengal." 

in eectioe f (l) (6>. for the 
worda "the Li en tenant- 
Goreroor of Bengal " 
•nbethmghhe worda " the 
G g w ao r &f Fort William 
in Qeu*J. M r 

(p •eotion 9 (1) (c), for the 
worda “the lien tenant- 
t>onremor of Bengal *' 
a8htrtpt% the wordi 
Oawtfnoc vd Fort 
William in T 


r ~ ▼« H. VijKafinr, 

S$crtt*r#to th Qonrnmsnt $f Indk. 
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